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r e u Cro n the | to
ta f “n s” y Cro n to ip n
sn tax d“ mthe n p ay ng

of games.” The “entry fee” is charged for the right to participate, in the

tournament.
ly e , the i S rt se“e fees” receve y
the “cond ” fpoker u the i
v e GG ), for e I the Management e
d the Agreement that ratfe ythe asi o ( e e tAg eemen
Ac 1 Managemen Agreement :
our n t etter that “entry es” mm a f
Revenue d Crown a pay n
There w n that might make g the
tax on “entry fees”
1) be ween 199 S  poker i een p e
y the 0 u egu ation
Comm ss on S Con At Control
Act e pressy that vy ”oor u f at
G Upon the t o r sn the n

Sections 6 to 61 of the Management Agreement Act provide that the Agreement as amended by
each ofthe deed ofvariations “is ratified and takes effect as ifit had been enacted in this Act ”
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Neither the Limitation of Actions Act 19582 nor the Taxation
Administration Act 1997 applies.3 Further, the Commission cannot be

estopped from recovering casino tax levied by statute.4
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Deputy Commissioner of Taxation (2010) 267 ALR 637 at [14],
nn IM t 1994, s 55.
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B Background

7 r the Me ourne I n u un er
0 A

8. str that “o0 ” poker tournaments6 at
casino. A tournament player must register to play and must pay an “entry fee”
and a “buy-in” amount. We are briefed with the General Poker Tournament
Terms and Conditions (dated 10 June 2011). Those terms and conditions state
that tournaments will be conducted in accordance with the “Rules of Poker” (rule

7.10). We return to the rules of poker below.
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11, The rules of poker provide for Crown to levy a “commission” on players,

c b reference a u ee a “per-table”, “per-p e

“per-hand” basis. It is not clear to us whether or not a “commission” is levied by
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B-l The Agreement

3 T r W mae on et 193 et een t inist

responsibe r ministr i the Act ndC
14.  Clause 22 ofthe Agreementd relevantly provides as follows:

Wh h n an , h mus ay-...

(b) to the State, in respect of each month in which gaming is conducted in
.th M un a asn ax nan qua to -

n and fro Juy un ay f th Ninh
Variation Commencement Date],10 21.25% of the Gross
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Letter from the Commission to Crown dated 22 May 2013. See also letters from the Commission
to Crown dated 1 September 2008 and 12 February 2009.

0 See also s 11(1) of the Management Agreement Act,
The words in square brackets were inserted by the Ninth Deed of Variation to the Management

Agreement.
This clause in square brackets was inserted by the Ninth Deed of Variation to the Management

Agreement
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15.  The definition of “Gross Gaming Revenue” is as follows.12

“Gross Gaming Revenue” means the total of all sums, including cheques and other

ng a ns umns h hrc in an e

an fom he ondu o playing fga e wi h a Ca e
Melbourne Casino (as the case may be) less the total of all sums paid out as winnings
du ing ha s t fs nut a ngofgam s

1 The efi iion of “Table Game” is as f llow

“Table Game” means a game (including a game that is substantially similar to an
already approved game and including, for the removal of doubt, any semi-automated,
fully automated, electronic or animated versions of such games) that has, at the date
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Clause 22C of he Agreement provides for defaults i payment
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1 Poke is a card “ga e”. Section 60(1) provides a he Commission may
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On 20 Ma ch 1997, the Commission resolved t a the game of poke be approved
to epaye atMe ourne pursuant o s |

approved rules for Poker were first gazetted on 24 April 1997.13

The definition of GGR was amended by the Second Deed of Variation to the Management
S 3 At to ¢ e*“ S
m ” eu b to a n |

i e az S44 (24 1 7.
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22.

25.

Rule 23 provided fo the “Tournament Rules”. The conditions of entry in rule
23.4.1 provided that the Casino Operator may charge applicants a fee to enter a
tournament. Rule 23.4.2 provided that the Casino Operator may retain up to 10%

e a e es r \Y or otherre ate pr ze

Rule 23.9 ovided as foll s
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of h alua nof sG R v

Those rules we e substituted by new rules by notice dated 17 December 2003
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Parliament intended that the rules of a game would expressly constrain the reach

of the taxing provisions. That is, if “entry fees” do form part of “Gross Gaming
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On the other hand, we acknowledge that there is an intersection between the
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B-3 The Control Act

The Control Ac establishes a legislative scheme for the licensing of casinos.
That the to e u h Cn Act ir d

y the Management e

There a e a series of provisions in that Act tha provide some indica ion about the

meaning ofthe phrase “from the conduct or playing of games”.

First, e e are a series of provisions that indicate he egula o y each of he Act
e e mi may iv a operator r n
direction that relates to the conduct, supervision or control of operations in the

ci a must ththe e ti
opera ns, N a n a asn ,means
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3 This p ovision suggests a distinction between the “conduct” of a game, on the
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m or r n ga ng.

3 Section 106 confers upon inspectors he function of receiving and investigating

o t m no “e t h c or ettng a

33. The elas tw provisions evin e an intention that he egulation f he “conduct”

si not o en onr d e dn
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Secondly, s 60 ofthe Control Ac provides as follows.

(1) The Commission may approve the games that may be played in a casino ...
and the rules for those games. ...

) A asn aorm n p mia am be ndu ae ina
as nounl ss -
(c) the game is conducted or played in accordance with the approved rules
fr he am

The ovisions fo the “e try fe ” for a of he tou namen rules, whic are
recognised as part of the rules of the game of poker. The game of poker is
conducted in accordance with those rules Arguably, then, the “entry fee” is paid

when and because the game of poker is played in accordance with the rules.

Thirdly, s 64 is headed, an provides for, he “ onduct of gaming”. The subject-
matter c - n een r hgh ghtt tes

that the Parliament has provided as being within the concept of the conduct of

ing.
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or device for dealing cards, by that procedure or from that device;
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(d) gaming wagers must not be placed in the casino otherwise than by
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be refundable) to enter the casino or, except as may be provided by the
u s ofagam btng me no asmay a \% y h
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an mportant It t the n ofthngs m
considered were involved in the “conduct of gaming”.14 Section 64(l)(j) makes

t c ear that charges o take part n aming- hchmust ncude r e -

U e nh n - u f gaming” - d not form of the ro At
Interpretation of Legislation Act 1984 s36(2A), That heading may however, be into
account in the s ofconstruction: Interpretation ofLegislation Act 1984,s36 ),35b
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Agreement. The reach of s3.1.4. is expressly limited to Chapter 3 of the
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Crown has also argued a the Commission adopts an inconsistent approach as

et een“entry e” a Yy n “e fees” y

operators that host poker tournaments.l7 So, Crown says that the Commission

si that other u may host poker r
“entry fees”, thout t i s2.3. ( t Gmlg o Ac
. That S:
1) achof h f wing ames s e a a una fu gam -
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See, eg, Crown’s letter to the Commission dated 3 June 2013
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49.
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20

13

h ee e not s that a a“ b ”
It might be arguable that while poker has been approved under s 60 of the

or a not een p “a e game”” for the 0
casino tax. On the other hand, it might be said that those four words are nothing
more than a description of the circumstances in which approvals are given under

S

C Recovery of Casino Tax

There is no ground o w ich the Commission migh be evented from

recover ng (0]

First, neither the Limitation of Actions Act 1958n nor the Taxation

Administration Act 1997 applies.l9 The usual rule in s 5(1)(d) of the Limitation

ofAct Act that a hcha o recover
le y e n e r or g vy
e d the ion
Adm io I ony Xpr ss ssof“ta aton a s” ne
0 Act nor Act such

Secondly, he Commissio canno be estopped f om ecove ing casino tax levied
by statute.20 The reason is that a fiscal authority cannot be prevented from

carrying out the public duties cast upon it by legislation.2!

Thirdly, ine est on casino tax accrues in acco dance with cl22C of the

Management a aya e thn a o the f
relevant month  nterest 0 a the“Defaut ate”, e ngthe
un er Pe Ity l eet R es Ac nterest accrues ay d
ona 1 nd8IK Act
re to in the memoran um t .0 ever, hose provsons

Limitation ofActions Act 1958 s 32.

Casino tax is not levied by one of the Acts defined to be a “taxation law” for the purposes of the
Taxation Administration Act 1997.

Ministerfor Immigration and Ethnic Affairs v Kurtovic (1990) 21 FCR 193 at 214 215; Stewart v
Deputy Commissioner of Taxation (2010) 267 ALR 637 at [14],

SeeBE T Ldv i m o f e (2003) 54 ATR 323; [2003] NSWSC
1003 at 1 1],
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