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IN THE MATTER OF ENTRY FEES FOR POKER TOURNAMENT  

and 

IN THE MATTER OF CLAUSE 22 OF THE MANAGEMENT AGREEMENT 

RATIFIED UNDER THE CASINO (MANAGEMENT AGREEMENT) ACT 1993 

JOINT MEMORANDUM OF ADVICE 

A. IN ROD C I N 

1  We are asked to advise Crown Melbourne Limited (Crown) about the liability to 

casino tax of "entry fees" charged by Crown to participants in poker 

tournaments. Casino tax is levied on sums received "from the conduct or playing 

of games " The "entry f e" is charged for the right to  

tournament  

 Broadly speaking, the issue is whether those "entry fees" are sums received by 

Crown from the "c nduct" of poke  pursuant to the definition of Gross Gaming 

Revenue (GGR  for the purposes of cl 22 of the Management Agreement (as 

varied) (the Agreement) that is ratified by the Casino Management Agreement) 

Act 1993 (the Management Agreement Act).  

 In our opinion, the better view is  fees" fonn part of Gross Gaming 

 and Crown is liable to pay casino tax on them  

4. There are two arguments that Crown might make against the imposition of casino 

tax on "entry fees"  

(1  First, between 1997 and 2003 the rules of poker (which had been approved 

by he Victorian Commission for Gambling and Liquor Regulation (the 

Commission) under s 60 of the Casino Control Act 1991 (the Control 

Act) expressly provided that "entry fees" for tournaments did not form part 

of GGR  Upon the substitution of those rules in 2003 and the omission of 

Sections 6 to 6I of the Management Agreement Act provide that the Agreement as amended by 
each of the deed of ariations is atified and takes effect as if it had been enacted in this Act.  
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that rule, there was no indication that position was to change. The 

difficulty with that argument is the legislative basis for a rule that dispenses 

with casino tax, as part of the rules of a game, is not apparent and the rule 

may well have had no effect in any event  

(2) Secondly, it might be argued that an "entry fee" is not received by Crown 

"from the conduct" of poker but as part of the "management" of the 

conduct of the game. The difficulty with this argument is that it is gainsaid 

by s 64(1) j) of he Control Act which evinces a statutory intention that 

charges to take part in a game are part of the conduct of the game. 

5. We make three points about the recovery of casino tax  

( ) First, there are no limitations on the Commission's ability to recover casino 

tax. Neither the Limitation of Actions Act  nor the Taxation 

Administration Act 199  applies 3 Further, the Commission cannot be 

estopped from recovering ca ino tax levied by sta ute 4 

(2) Secondly, interest on casino tax accrues in accordance with cl 22C of the 

Management Agreement. Casino tax was payable within 7 days of the end 

of each relevant month. Interest is imposed at the "Default Rate", being 

he rate set under the Penalty Interest Rates Act 1983. Interest accrues 

daily and is calculated on a compound basis. 

(3) Thirdly, there is a power in the chief finance and accounting officer of the 

Commission, and the Minister responsib e for the Commission, to write off 

an amount of revenue  5 Crown might seek an exercise of that power in its 

negotiations with the Commission. 

6  Our reasons for reaching these conclusions are set out below  

Limitation of Actions Act 1958, s 32. 
Casino tax is not levied by one of the Acts defmed t  be a "taxation law" for the purposes of the 
Taxation Administration Act 997. 
Minister for Immigration and Ethnic Affairs v Kurtovic (1990) 21 FCR 193 al2 4-215; Stewart v 
Deputy CommissionerofTaxation (201 ) 267 ALR 637 at 4]  
Financial Management Act 1994, s 55  
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B  Background

r   the Me ourne     l n  u  un er  

o  A

7

  str  that  “ o   ” poker tournaments6 at  

casino. A tournament player must register to play and must pay an “entry fee” 

and a “buy-in” amount. We are briefed with the General Poker Tournament 

Terms and Conditions (dated 10 June 2011). Those terms and conditions state 

that tournaments will be conducted in accordance with the “Rules of Poker” (rule 

7.10). We return to the rules of poker below.

8.

We r  instructe  that the “ent  fee”  a  h  o   

i c n a  st  Cro n  in host ng the  The “entry ” o  n  

f  part of  pr ze   on i e   “ n  fee” is pai   h  igh  

to participate in the event and is not directly related to the actual conduct, playing 

or outcome of the game.    that the o s ra se  om  

“e t  fees” efray a     market ng,  e  d 

 i  

  “buy- n” amount s a r e   pay ng the “ uy in”,  rta  

e  f   tTall a d   ye  The p ayer  uses those ps 

 gam e aga nst other e s.  money om the   h   

pool. The “buy-inTis refruidable to the player in the event he or she withdraws 

f m the 

11. The rules of poker provide for Crown to levy a “commission” on players, 

c  b  reference  a u  e e    a “per-table”,_“per-p e ”  

“per-hand” basis. It is not clear to us whether or not a “commission” is levied by 

 un er the ournament ru es.7 h  “c mi ”  not  

r   c  ”  It  an v  a  d  s 0 f  C o  A t.
 e he t t n  r r   h   ee” s e t l m t a 

player needs to pay to participate in a tournament, which includes the “buy-in” amount and the 
“ mi  f ”  T  “  ”  also d o as o       

ermi e      f    a   e  i t  osts   
o re   e  fee”  t   f  “Co s ” v   the  

Ru es
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B. BACKGR ND 

 Crown operates the Melbourne Casino pursuant to a licence issued under the 

C ntrol Act  

8  We are instructed that Crown "holds and conducts" poker toumaments6 at the 

casino  A tourname t playe  must regi er to play and must pay an "entry fee" 

and a "buy in" amount  We ar  briefed with the Genera  Poker Tournament 

Tenns and Conditions (dated 10 June 20 )  Those te ms a d onditions st te 

that tournaments will be onducted in accordance with the "Rules of Poker" (rule 

10)  We eturn to the rules ofpoke be ow  

9. We are instructed that the "entry fee" is a non-refundable charge to cover the 

incidental costs Crown incurs in hosting the event. The "entry fee" does not 

form part of the prize pool. Crown co siders the "entry fee" i;p;d for the nght 

to pa ticipate in the event and is not di ect y related to the actual onduc , playing 

or outcome of the game  We are instructed that the monies raised from the  

"entry fees" defray administration costs such as marketing  food, beverage and 

other incidental costs. 

10. The "buy-in" amount is a separate payment  On paying the "buy in"  a ce1iain 

number of chips will be a ocated to the player. The player then uses those chips 

to gamble against other players  The money from the buy-ins forms the prize 

pool  The "bu · "  b e to the player in the event he or she withdraws 

from the tournament. 
 

11  The rules of poker provide o  Crown t  evy a "commiss on" on players, 

calculated by reference to amounts wagered or on a layer" or 

"per hand" basis  It is not clear to us whether or n t  is levied by 

Crown under the tournament rules 7 The "commission" is not expressly provided 

Poker is a card "game"  It is an approved game under s 6  of the Control Ac  
We note the "Tournament Accounting Procedure" describes the "entry fee" as the total amount a 
player needs to pay to participate in a tournament, which includes the buy in  amonnt and the 
"admin fee" amount. The ''Admin Fee", "also referred t  as C mmission" is said to be a pre
detennined portion of the entry fee which is retained to cover administration costs. Those 
procedures suggest the "entry fee" takes the place of the "Commission" levied under the Poker 
Rules. 
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14. Clause 22 of the Agreement9 relevantly provides as follows:

 Wh  h   n  a n   , h   mus  ay -...

(b) to the State, in respect of each month in which gaming is conducted in 
.  th  M u n  a  as n  ax n an  qua  to - .

n and fro   Ju y  un   ay f  th  Nin h 
Variation Commencement Date],10 21.25% of the Gross 
Gam ng R v nu  f  h  mon h   and

 n an  f m h  th a a on C mm n m n  Date -

(A) . % of h  G o   R v n  a i u a   
he o  of Ta   p s

B) 2.97% of th  Gro s Gaming R v n  a t i utab e to
the operation of gaming machines.]11

aya e n a h as  w h n  s f l w ng th  end f ea h o  .

2.  In addition o he casin  tax aya e un  c ause . ( ), wh l  he Ca i o 
Li nce rema ns n fo e h  o p n  mus  pay t  he e in esp c  f ea

Letter from the Commission to Crown dated 22 May 2013. See also letters from the Commission 
to Crown dated 1 September 2008 and 12 February 2009.
See also s 11(1) of the Management Agreement Act,
The words in square brackets were inserted by the Ninth Deed of Variation to the Management 
Agreement.
This clause in square brackets was inserted by the Ninth Deed of Variation to the Management 
Agreement

10
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for in those rules, but nor is it expressly excluded and the tournament is 

otherwise conducted in accordance with the rules of p ker  

I 2. The Commission has asserted that "tournament entry fees collected from 

tournaments conducted at Crown form part of the Gross Gaming Revenue ... and 

therefore s ate gaming ax is payab e on those entry fees 8 The Commission has 

asserted that in the period from ? )OS to 2013, Crown received $16,018,893 38 in 

"commission" or "entry fees", on which $3,564,203.78 of tax is payable. 

B 1 THE AGREEME T 

13  The Agreement was made on 20 September 1993 between the Minister 

responsible for administration of the Control Act and Crown  

14  C ause 22 of the Agreement9 relevantly provides as follows  
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22 1 While the Casino Licence remains in force, the Company must pay -  

(b) to the State, in respect of each month in which gaming is conducted in 
. . the Melbourne Casino, casino tax in an amount equal to- ..  

(ii) on and from I July 1997 [until the day before the Ninth 
Variation Commencement Date] 10 21 25% of the Gross 
Gaming Revenue for the month in question; and 

[(iii) on and from the Ninth Variation Commencement Dat -

(A) 21 25% of the Gross Gaming Revenue attributable to 
the operation of Table Games; plus 

(B  22.97  of the Gross Gaming Revenue attributable to 
the operation of gaming machines 1  

payable in each case within 7 days following the end of each month ..  

22 2 In addition to the casino tax payable under clause 22 1(b), while the Casino 
Licence remains in force the Company must pay to the State in respect of each 

Letter from the Commission to Crown dated 22 May 2013  See also letters from the Commission 
to Crown dated 1 September 2008 and l2 February 2009  
See also s 11(1) of the Management Agreement Act  
The words in square brackets were inserted by the Ninth Deed of Variation to the Management 
Agreement  
This clause in square brackets was inserted by the Ninth Deed of Variation to the Management 
Agreement. 
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nan a  ar n w  s  am n  R v nu  x eds  ase m , 
ad i na  as n  ax al a d n a a c  h aus  2

15. The definition of “Gross Gaming Revenue” is as follows.12

“Gross Gaming Revenue” means the total of all sums, including cheques and other 
n g a  ns um n s h h r c     in an    e 

an  f om he ondu  o  playing f ga e  wi  h  a  Ca   e 
Melbourne Casino (as the case may be) less the total of all sums paid out as winnings 
du ing ha    s t f s  n u t  a ng of gam s 

1  The efi i ion of “Table Game” is as f llow

“Table Game” means a game (including a game that is substantially similar to an 
already approved game and including, for the removal of doubt, any semi-automated, 
fully automated, electronic or animated versions of such games) that has, at the date 

 h s D  n a ve  un  s n 6  of h  Ca ino Cont ol A  as a “ta  
gam ”  at an  ime n h  fu re  o a ve

 Clause 22C of he Agreement provides for defaults i  payment

C  f h  C an  fai s t  mak  an  a m n  ui e  un  au  ,   
B n h  ue da , h u    a y h  gh  o  m  a  
aus   ha  a l  h  C m a y s  a   h  S a  n s  ( a a d 

a y) n h  am u   fau t n lu ng a u  n s  a  th  D fau  Ra  
fo  h  d m h  e a e u  a men  s ma  in u ng al   
u  un  h s aus

 Poke

1  Poke  is a card “ga e”. Section 60(1) provides a  he Commission may 

o  games that may e p a  n a si o  the ru es for se  

 ( ) prov es that  c  must  permit a game to e  

or p aye  except n n   t  o  u e  for the 

 On 20 Ma ch 1997, the Commission resolved t a  the game of poke  be approved 

to e p aye  at Me ourne  pursuant o s    l   

approved rules for Poker were first gazetted on 24 April 1997.13

The definition of GGR was amended by the Second Deed of Variation to the Management 
 s   3     A t  to c e “ s   

 m  ”   e u    b  to a n    l   
  

i  e  az   S44 (24  1 7 .J3
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Financial Year in which Gross Gaming Revenue exceeds the Base Amount  
additional casino tax calculated in accordance with clause 22.3. 

15  The definition o  "Gross Gaming Revenue" is as follows  2 

"Gross Gaming Revenue" means the total f all sums, including cheques and other 
negotiable instruments whether collected or not, received in any period by the 
company from the conduct or playing of games within the Temporary Casino or the 
Me bourne Casino (as the ase may be) less the tota  of all sums paid out as whmings 
during that period in respect of such conduct or playing of games  

16. The definition of "Table Game" is as follows. 

"Ta le Game" means a game (including a game that is subs ant ally similar to an 
already approved game and including, for the removal of doubt  any semi automated  
fu ly automated, electronic or animated versions f such games) tha  has, at the date 
of this Deed, been approved under section 60 of the Casino Control Act as a "table 
game" or at any time in the future is so approved. 

17. Clause 22C of the Agreement provides for defaults in payment  

22C. If the Company fails to make any payment required under clauses 22  22A or 
22B on the due date, without prejudice to any other right or remedy arising 
because of that failure, the Company must pay to the State interest (calculated 
daily) on the amount in default (including accrued interest) at the Default Rate 
for the period from the due date until payment is made (including all interest 
due under this clause)  

B-2 P KER 

18. Poker is a card "game"  Secti n 60 1  pr vides that the Commissi n may 

approve games that may be played in a casin  and the rules for those games  

Section 60(2) c  provides that a casino mus  not pennit a game to be conducted 

or played except in accordance with the appr ved rules for the game. 

19. On 0 March 1997  the Commissi n res lved that the game of p ker e appr ved 

to be played at Melbourne Casino pursuant t  s 60(1) of the Control Act. The 

app oved rules for Poker were first gazetted on 24 April 997 3 

 

J3 

The definition of GGR was amended by the Second Deed of Variation to the Management 
Agreement (see sch 3 of the Management Agreement Act) to exclude "Commission Based 
Players' Gaming Revenue". That revenue was, however, subjected to taxation in a new cl 22A of 
the Management Agreement. 
Victoria Government Gazette, No S44 24 April 1997)  
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 Rule 23 provided fo  the “Tournament Rules”. The conditions of entry in rule 

23.4.1 provided that the Casino Operator may charge applicants a fee to enter a 

tournament. Rule 23.4.2 provided that the Casino Operator may retain up to 10% 

 e a   e  es r v   or other re ate  pr ze 

21  Rule 23.9 ovided as foll s

n y es an  p s  in a  u suan   h s  R l  l  n   p r  
of h  al u a n of s G  R v

22. Those rules we e substituted by new rules by notice dated 17 December 2003 

S  amen e    t   e  0  S25

 Ru  1  of he new rule  provided or tournament ules. Unde  thos  rule  it 

w s state  that the tournament ion  t nc u e the     

. There i  no nt  ru e  n he ne   There   o 

ind  hy the ru e a  m d or e   remova  w    

reverse the pos t on s t  a ty o ino x of “ent  fees”.

. Prima facie, ule 23.9 of e 1997 rule  supports C own’s position. We poi  

out  e , that t  t a    w t  that ru e va y takes “  fees  

 the efin t on  “   e e” I  is not   us  

Parliament intended that the rules of a game would expressly constrain the reach 

of the taxing provisions. That is, if “entry fees” do form part of “Gross Gaming 

n ”  o s r   va y k   s e “G ss  

evenue” a d make m  om  a  Does s (     

Act empower the making   a  x  constra n  reach of c  

x?

25. On the other hand, we acknowledge that there is an intersection between the 

o   approve  me  h lu   re u rement that m  e 

o e  in accor ance th r d e  nd he t n o  revenue r  

the con uct or p ay ng    the  th n the m  f 

se 2  the   o   Re  More p   

g  referre  to n e e n ti n  r  m n  evenue must e  

games conducted in accordance with the approved rules.
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20. Rule 23 provided for the "T urnament Rules"  The condition  of entry in rule 

23 4 1 provided that the Cas no Operator may charge applicants a fee to enter a 

tournament  Rule 23 4 2 provided that the Casino Ope tor may retain up to 10% 

of the total of entry fees for administrative purposes or other related prize pools. 

21. Rule 23.9 provided as f llows. 

Entry fees and prizes paid in a tournament pursuant to these Rules shall not form part 
of the calculation of Gross Gaming Revenue. 

22  Those rules were substituted by new rules by notice dated 1  December 2003 

(S241) (amended by notice dated 30 November 2004) (8254). 

23. Rule 10 of the new rules provided for tournament rules  Under those rules, i  

was stated that the tournament conditions must include the amount of any entry 

fee  There is no equivalent of rule 23.9 in the new rules. There is nothing to 

indicate why the rule was removed or whether its removal was considered to 

reverse the p sition as to liability to casin  tax of"entry fees"  

24  Prima facie  rule 23  of the 199  rules supp rts Crown's position  We point 

out, however, that it is not clear to us whether that rule validly takes "entry fees" 

outside the definition of "Gross Gaming Revenue"  It is not apparent to us that 

Parliament ntended that the rules of a game would express y constrain the reach 

of he taxing provisions  That i , if "entry fees" do form part of "Gross Gaming 

Revenue", d es rule 23.9 validly take those fees outside "Gross Gaming 

Revenue" and make them exempt from casino tax? Does s 60 1) of the Control 

Act empower the making of rules that expressly constrain the reach of casino 

tax? 

25  O  the othe  ha d, we acknowledge tha  there is an intersection between the 

concept of approved games (which includes the requirement that games be 

conducted in accordance with approved rules) and the derivation of revenue from 

the conduct or playing of games within the casino within the meaning of 

Clause 22 and the definition of Gross Gaming Revenue. More specifically the 

games referred to in the definition of Gross Gaming Revenue must be approved 

games conducted in accordance with the approved rules  
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 On the whole, we doubt hat Rule 23.9 takes entry fees outside e definition of 

  .    e s  for us to reach  e  

v e   t  matter ecause  ru e  y     Decem er  

 on  not  o   ta  r  

B-3 The Control Act

 The Control Ac  establishes a legislative scheme for the licensing of casinos. 

That the    to e u   h  C n  Act  ir d 

y    the Management e  

 There a e a series of provisions in that Act tha  provide some indica ion about the 

meaning of the phrase “from the conduct or playing of games”.

 First, e e are a series of provisions that indicate he egula o y each of he Act  

e     e mi  may iv   a  operator  r n 

direction that relates to the conduct, supervision or control of operations in the 

c i  a    must  th the e ti .

opera ns, n a n  a as n , means 

(a) the conduct of gaming ..,;

(b) the management and supervision of the conduct of gaming ...;

3  This p ovision suggests a distinction between the “conduct” of a game, on the 

   the “management”  the n     on the t e   

m ght prov e the bas s for  me  that n “ent y fee”  pa t  h  

management o  the t  a game   par    conduct f the  

. We return to   w

n 8  that  must e  “s c  emp oyees”  g 

 “re at ng   p ay ng   the   games  ov  

ett ng compet t ons  a c e  a  n o n w th  

e ns ” A “ i  ” means  person   emp oyed o  g 

  manager al capac ty or  is   make c   

31
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26  On the whole  we d ubt that Rule 23.  takes entry fees outside the definition of 

Gross Gaming Revenue  However, it is unnecessary for us to reach a concluded 

view on the matter because the rule was only in force until 17 December 2003. 

The Commissi n does not seek to recover casino tax before 2005. 

B 3 THE CONT  AC  

27. The Control Act esta lishe  a legislative heme f r the li ensing of casino  

That the Agreement is intended to be construed with the Control Act is affirmed 

by s 7 of the Management Agreement Act  

28  There are a series of provisi ns in that Act that provide some indication bout the 

meaning of the phrase from the conduct or playing of games"  

29. First, there are a series of provi ions that indicate the regulatory reach of the Act  

Section 23 provides that the Commission may give to a casino operator a written 

di ection that relates o the conduct, supervision r contro  of operations in the 

casino and the operator mus  comply with the direction  

operations  in relation to a casino, means -

(a  the conduct of gaming   

(b) the management and supervision of the conduct of gaming .  

30. Thi  provision suggests a distinction between the "condu t" of a game  n the 

one hand, and the "management" of the conduct of a game on the other. This 

might provide the basis for an argument that an "entry fee" is palt of the 

management of the conduct of a game and not part of the conduct of the game 

itself  (We return to this argument below). 

31. Section 58 provides that Crown must provide to "special employees", training 

courses "relating to the playing of games, the conduct of games and appr ved 

betting competitions and associated activities in connection with casino 

operations " A "special employee" means a person who is employed r working 

in a managerial capacity or who is authorised to make decisions, involving the 
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se f   her c i n  t t  s    or   

  m  or r    n   ga ng.

3  Section 106 confers upon inspectors he function of receiving and investigating 

o t  m no  “ e  t  h  c    or ett ng  a 

”

33. The e las  tw  provisions evin e an intention that he egulation f he “conduct” 

 s i  not o e n  on r d     e d n  

c d   a  t  have   n re at on   

“ o ” o   It  e a  the   e    b ish  

  phrase “ e  ”, rather than “c ndu t”, ut t u  e  

f m   n  v   e e  n ma  lu  “ n  fees” nd  

  s        

evy ng o  n “entry f e” n  n ,   c n  that e l u  

tournament 

 Secondly, s 60 of the Control Ac  provides as follows.

(1) The Commission may approve the games that may be played in a casino ... 
and the rules for those games. ...

) A as n  a or m  n  p mi  a am   be ndu   a e  in a 
as no unl ss - .

(c) the game is conducted or played in accordance with the approved rules 
f r he am

 The ovisions fo  the “e try fe ” for  a  of he tou namen  rules, whic  are 

recognised as part of the rules of the game of poker. The game of poker is 

conducted in accordance with those rules  Arguably, then, the “entry fee” is paid 

when and because the game of poker is played in accordance with the rules.

 Thirdly, s 64 is headed, an  provides for, he “ onduct of gaming”. The subject- 

matter  c  - n  een r   h gh ght t  te s 

that the Parliament has provided as being within the concept of the conduct of 

ing.
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exercise of his or her discretion, that regulate operations in a casino or a person 

who is employed or working in the conduct of gaming  

32  Secti n 06 confers upon inspectors the function of receiving and investigating 

complaints from casino patrons "relating to the conduct of gaming or betting in a 

casino." 

33  These last two provi ions evince an intenti n that the regulati n of the "conduct" 

of games is not to be narrowly construed. Employees are to be trained in the 

conduct of games. Inspectors have investigatory powers in relation to the 

"conduct" of games. It might be that the width of these powers is establi hed 

through the phrase "relating to"  rather than "conduct"  but it would be surprising 

if employees did not have to be trained in matters including "entry fees" and if 

investigators lacked powers to investigate complaints about, for example, the 

le ying of an "entry fee" in an amount, or in circumstances, that fell outside 

tournament rules  

34. Se ondl   6  of the C ntro  Act provide  as f llow  

(1) The Commission may approve the games that may be played in a casin   
and the rules for those games  

(2  A casino operator must not permit a game to be conducted or played in a 
casino unless - .  

(c) the game is conducted or played i  accordance with the app oved r les 
for the game. 

35. The provisions for the "entry fee" form part of the tournament rules, which are 

rec gnised as part of the rules of the game of poker  The game of poker is 

onducted in a cordance with those rules  Arguably  then, the "entry fee" is paid 

when and because the game of poker is played in acco dance with the rules  

36. Thirdl  s 4 is headed, and provides f r  the "conduct of gaming"  The subject

matter of each sub-section has been underlined to highlight the subject matters 

that the Parliament has provided as being within the concept of the cond ct of 

gaming  



(1  T  as no a  s  fo  g hat  f w ng  
are complied with in the casino and is guilty of an offence if they are not 

m  w h -

(a)  u m n  mus  n t  us  n th  as n  nless -

the Commission has approved in writing of the use in the 
c i  of  u pme t   h  ass or s t n f 
equipment concerned, whether or not subject to conditions;

(i)

h  u m n  s us  n  in a an  w h n t   
wh h  p  s t

(ii)

a l ay ng a s a t  h  u s   gam ng n he as no must  
d a  f m a r   r, f h  C mmiss n  a v , by  
u sh  n he o   of th  us  of an h   

or device for dealing cards, by that procedure or from that device;

(b)

(c) h s f r g n  c i  mus  no   ssu  un ss h    
ai  f r n mon y  h  va u  of h    y h  p e 

v u h  t   aym n  of h  amoun  sh wn n h  , w  
issu  y  n ha f  e 

(d) gaming wagers must not be placed in the casino otherwise than by 
m ans o   un ess  u s f h  e u re  v  f r h  

a ng of  n 

(e) a  wag s w n n h   of  o  be ng  h  c  mus  
 a  for n fu l w h ut uc n  any mmiss on  ew   

han a c mmiss n o  vy v  f  in h  ul s of h    
ng p t  .,

(i) a s n who   s n  m oy  r an ag n  o  h  as n  r  
mus  n t a  h  s o  a ns to n  h  

0) a e s n mus    qu   ay a p si , harg , mm ss n r 
lew (wh h    n y an  wh he  r n   s c  o 
be refundable) to enter the casino or, except as may be provided by the 
u s of a gam   b t ng m e n o  as may  a v  y h  

C mm ss n,  ak  rt  g g  t ng n h  s

   an mportant  It t  the n  of th ngs m  

considered were involved in the “conduct of gaming”.14 Section 64(l)(j) makes 

t c ear that charges o take part n aming - h ch must nc ude r  e  - 

14 e n h n  - u  f gaming” - d  not form  of the ro  A t  
Interpretation of Legislation Act 1984  s 36(2A), That heading may  however, be  into 
account in the s  of construction: Interpretation of Legislation Act 1984, s 36 ), 35 b
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1) The casin  operator is responsible for ensuring that the following provisions 
are c mplied with in the casino and is guilty of an offen e if they are not 
complied with -

(a) gaming equipment must not be used in the casino unles -

(i) the Commission has approved i  writing f the use in the 
casino of that equipment or of the class or description of 
equipment concerned, whether or not subject to conditions; 
and 

(ii) the equipment is used only in accordance with conditions to 
which the approval is subject; 

(b) all playing cards dealt in the course of gaming in the casino must be 
dealt from a card shoe or, if the Commission has approved, by notice 
published in the Government Gazette, of the use of another procedure 

r device f r dealing cards, by that procedure or from that device; 

(c) chips for gaming in the casino must n t be issued unless the chips are 
paid for in money to the value f the chips or by chip purchase 
voucher that, on payment of the amount shown on the voucher  was 
issued by or on behalf of the operator; 

(d) gaming wagers must not be placed in the casino otherwise than by 
means of chips unless the rules of the game require or provide for the 
placing of wagers in money; 

(e) all wagers won in the course of gaming r betting in the casino must 
be paid for in full without deduction of any commission or levv, other 
than a commission or levy provided for in the rules of the game or 
betting competition; . 

(i) a person who is a casino employee or an agent of the casino operator 
must not at the casino induce patrons to enter the casino; 

(j) a person must not be required to pay a deposit  charge, commission or 
 (whether directly or indirectly and whether or not it is claimed t  

be refundable) to enter the casino or  except a  may be provided by the 
rules of a game or betting competition or as may be approved by the 
Commission, to take part in gaming or betting in the casino. 

37. This is an important provision. It demonstrates the kinds of things Parliament 

conside ed we e involved in the "conduct of gaming" 4 Section 64(1)0) makes 

it clear that charges to take part in gamin - which must include entry fees - are 

14 The section heading - "conduct of gaming  - does not form part of the Control Act: 
Inte1p1·eta ion of Lf!gislation Act 1984, s 36(2A)  That heading may, however, be taken into 
account in the process f construction: Interpretation of Legislation Act 1984  s 36(4 , 35(b). 
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 In our w  they     i  a a e  r    f 

l  i)  the e   a   the pre-e st ng pos t on  m the 

v  h story16 that       o e a h gher rate of 

o   v s i e  o  g g , 

  (b)(ii       the criteria for ab ty  , 

ut  c   rate  t   i g mach ne r  c    

not th nk the  “ ttr      Ta e ”   

l  that  e s n    or  “ ”  

 c te  means “  y”

“ p r ”  game  poker n th   ay e  w th n r   

m t    matter of sub a    e i k  y e  r  

r   the  or la    i   c  they   e 

ib l  o  e    a  th n  or nary n  of 

those r

 puipose f

u    un erstan   

. A  o o her potential arguments, we o  ha  Crown eferred in its le er of 

 March  o  f   “ o c   a g” n s  o   

G m  Regul  Ac   s   content on that  t   a 

e   cover   ll   nc p . We r e w   

miss  that s   the a l    3 -   

 phrase “co u   aming” -     hen constru ng cl    

Agreement. The reach of s 3.1.4. is expressly limited to Chapter 3 of the 

a b  Regul io  Ac  h ch  c r  th  

 Crown has also argued a  the Commission adopts an inconsistent approach as 

et een “entry e ” a  y  n  “e  fees”  y   

operators that host poker tournaments.17 So, Crown says that the Commission 

si  that other u   may host poker   r  

“entry fees”, thout t i  s2.3. (j   t  G m l g o  Ac  

. That  s:

(1) ach of h  f wing ames s e a    a  un a fu  gam  - .

V o  g s e A e y  a en ai  s  R b   r Gaming  
11 une 0  at 1 5 2 53; a  em     l o  m  
B l 2 9
See, eg, Crown’s letter to the Commission dated 3 June 20137
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GGR. In our view, hey do not. First, it is apparent from the structure of 

clause 22 1(b)(iii , the changes it made to the pre-existing position and from the 

legislative historyl6 that the purpose of the clause was to impose a higher rate of 

taxati n on revenues derived fr m gaming machines  The purpose of 

clause 22 l b (iii), then, was not to change the criteria for liability to taxation, 

but to change the rate of taxation for gaming machine revenue  Secondly, we do 

not think the words "attributable to the operation of Table Games" impose an 

additional requirement that entry fees cannot satisfy. The w rd "attributable" in 

this context means "produced by". Further, as we understand it, Crown 

"operates" the game of poker in the same way whether within or outside a 

tournament setting  As a matter of substance, if (as we think) entry fees are 

received from the conduct for playing of games in the casino, they will also be 

attributable to the operation of Table Games within the ordinary meaning of 

those words  

42  As to other p tential arguments  we not that Crown refen·ed in its letter of 

24 March 2009 t  the definition of "conduct of gaming" in s 3.1.4 of the 

Gambling Regulation Act 2003 as supporting its c ntention that the taking of a 

fee to co er incidental costs fell outside the concept  We agree with the 

Commission that s 3 .1.4 of the Gamb ing Regulation Act 2003 - which defines 

the phrase "conduct of gaming - is of no assistance when construing ci 22 of the 

Agreement  The each of s  1 4  is expressly limited to Chapter 3 of the 

Gambling Regulation Act, which is concerned with gaming machines. 

43. Crown has also argued that the Commi si n ad pts an inc nsistent approach as 

between "entry fees" charged by Crown and "entry fees" charged by other venue 

ope ators that host poker toumaments 17 So, Crown says that the Commis ion 

considers that other venue operators may host poker tournaments, and charge 

"entry fees", without contravening s 2.3 1G) of the Gambling Regulation Act 

2003  That section provides  

 

17 

(1) Each of the following games is declared to be an unlawful game - ..  

Victoria, Legislative Assembly, Parliamentmy Debates (Mr Robinson, Minister for Gaming) 
  J\Uie 20 9 at 1952-2953  Explanatory Memorandum to the Casino Legislation Amendment 

Bil12009. 
See  eg  Crown  letter to the Commission dated 13 June 2013  
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h e e  e not   s that    a   a “ b  ”  

It might be arguable that while poker has been approved under s 60 of the 

o r    a  not een p  “a   “ e game”” for the o   

casino tax. On the other hand, it might be said that those four words are nothing 

more than a description of the circumstances in which approvals are given under 

s 

C  Recovery of Casino Tax

. There is no ground o  w ich the Commission migh  be evented from 

recover ng o 

49. First, neither the Limitation of Actions Act 1958n nor the Taxation 

Administration Act 1997 applies.19 The usual rule in s 5(l)(d) of the Limitation 

of Act  Act that   a    h ch a o   recover  

le y e   n   e r   or g  y

 the ion

Adm io   l  on y   xpr ss ss of “ta at on a s”  ne  

 o  Act nor    Act  such  

   e   d  

. Secondly, he Commissio  canno  be estopped f om ecove ing casino tax levied 

by statute.20 The reason is that a fiscal authority cannot be prevented from 

carrying out the public duties cast upon it by legislation.21

5  Thirdly, in e est on casino tax accrues in acco dance with cl22C of the 

Management  a    aya e th n  a  o  the  f 

 relevant month  nterest  o  a  the “Defau t ate”, e ng the   

un er  Pe lty I e e t R es Ac   nterest accrues a y d  

 on a    1  nd 8 IK    Act  

r e  to in the memoran um t  . o ever, hose prov s ons 

IS Limitation of Actions Act 1958  s 32.
Casino tax is not levied by one of the Acts defined to be a “taxation law” for the purposes of the 
Taxation Administration Act 1997.
Minister for Immigration and Ethnic Affairs v Kurtovic (1990) 21 FCR 193 at 214 215; Stewart v 
Deputy Commissioner of Taxation (2010) 267 ALR 637 at [14],
See BE T  L d v i  m o  f e  (2003) 54 ATR 323; [2003] NSWSC 
1003 at 1 1],

19

20

21
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have seen are not expressed in terms that a game is approved as a "table game"  

It m ght be arguable hat while poker has been app ved unde  s 60 of the 

C ntrol Act, it has not been approved "as a "table game"'  for the purposes of 

casino tax  On the other hand, it might be said that those ou  w rds are nothing 

m re than a descript on of the circumstances in which appr vals a e given unde  

s 60(1)  

C  RE OVER  F CASINO TAX 

48  There is no ground on which the Commissi n might e prevente  from 

recovering casino tax  

49  Fir t  neither the Limitation of Action  Act 19581  nor the Taxation 

Administration Act 1997 app ies 1  The usual rule in s (1)(d) of the Limitation 

of Actions Act that there is a 6-year period within which actions to recover sums 

recoverable by virtue of an enactment is expressly disapplied for proceedings by 

the Crown to recover tax and interest thereon  Further, the Taxation 

Administration Act applies only to an express class of "taxation laws" and neither 

the Control Act nor the Management Agreement Act is such a law. 

50  Se ndly  the Commissi n cannot be est pped from recovering asin  tax levie  

by statute 20 The reason is that a fisca  author ty cannot be prevented from 

car ying out the pub ic dut es ca t upon it by legis ation Z  

51. Thirdly, interest on casin  tax a crues in accordance with cl 22C of the 

Management Agreement  Casino tax was payable within 7 days of the end of 

each relevant month  Interest is imposed at the "Default Rate", being the rate set 

under the Pena ty Interest Rates Act 1983. Interes  accrues daily and is 

calculated on a compound basis  (Sections 81J and 81K of the Control Act were 

referred to in the memorandum to counsel  However, those provisions only 

8 

19 

20 

21 

Limitation o  Actions Act 1958, s 32  
Casino tax is not levied by one of the Acts defined to be a "taxation Ia w ' for the pull oses of the 
Taxation Administration Act 1997  
Minister for Immigration and Ethnic Affai s v Kurtovic (1990) 21 FCR 193 at 214-215; Stewart v 
Deputy Commissioner of Taxation (20 0) 267 ALR 637 at [14]  
See BBLT Pty Ltd v Chief Commissioner of State Revenue (2003) 54 ATR 323; [20 3] NSWSC 
1 3 at[lll . 




