
IN THE MATTER OF THE ASINO (MANAGEMENTAGREEMENT  ACT 1993 

AND THE TREA MENT O  PREMI M PLAYER COMMISSIONS FOR THE

PURPOSES OF CASINO TAX

TOINT MEMORAN UM OF ADVICE

A Intro u tio

 e  to dv  o  M lbou ne Lt  (Crown) a out whether P mium 

Player Commissions are “winnings” fo  the pu poses of “c sino tax”

I  o   or di  r s that , Prem m l  C mm  e 

proper y ara t  as “s s  o t as ”
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Casin  Tax

Crown operates the casino in accordance with die provisions of the Casino 

Management Ag eement) Act 1 3 di  Manage ent A t)  That A t  e 

Manageme  Agreement for   The  of  J  that e 

Management Agreement, and die Deeds of Variation diereto, take effe t as if they 

ha  n na  by di  Management c  S     Managemen  c  

p  at f a   the Manage e  Agreement  nconsistent w  die 

s no Con rol Act 1 1     th  Managem nt A eeme  l   

the   the Casi  Conlto  Act 1 1,  e  o  Cro n s   

mo f ed c ngl

B.

3

. e   3  1   the s n  Control Ad 1 91 im ose v o  x , 

charges and levies upon Crown as die operator of Crown Casino. However  these 

provisions are effectively supplanted by section 11 of die Management Act  Section 

11(1) d  hat the    S t  for    ma e  Part  

 the Managem  Agreement e  es, c s an  odier n  ya e 

 rown n l   s an    un er t ns 1   an   f 

the Casino Con ol Act 1991

 22A  h  n  Agreement (as e  v d  diat  he 

casino licence remains in force, Crown must pay, am ng o her tilings, “ a in  tax” 

o the ta  a  mont  T e amo nt  di    s d as  d

5
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I  THE MATTE  F T E CAS O (MANA EMENT AGR M NT  AC  1  

AN  E TMEN   M L YE  O M SS N  R E 

P E  F ASIN  A  

  M MO AN U   A ICE 

A  troduc i n 

1  We are asked to advise Crown J Iel ourne Ltd (Crown) about 'vhether Premium 

P ay  Commiss ons are \v n ng " r the r oses f c s o ax"  

 n our opinion, for the reasons that follow, Premium Player Comtnissions are 

properly chamcterised as / sums paid out as winnings". 

B  Ca ino Tax 

 C own operate  the a in  n rdance w t  e prov1s 0ns o  e CaJino 

(MaHagemeHI Agm111mt) Acl 1993 (the Management Act)  That Act ratifies the 

lvfan gctncnt Agrcctncnt for Crown Casino  T e effect of ss 6-6J is that the 

Ma a e en  Ag eement, and the Deeds o  V r ion he et , t  ffe  s  they 

had been enacted b  the Ivlanagetnent Act  Section 7 of the anagement Act 

provides d1at  a provisi n f e lv anagcmcnt r gr ctncnt is inconsistent 'vith the 

Ca i w Contro  Ad 1991, the provision of t e lv a agement Agree1nent prevails and 

t e applic tion of the Ca rino Conirol Ad 1991  in re ation to the Crown Casino, is 

modified accordingly  

4  Se ions 112A, 113 and 1  of the Ca ri o CoJJ!rol Ad 19 1 impose various taxes, 

harges  l v s u  Crow  a  e e ator  rown C i o  However  the e 

provi ns re fe tive y u p a e  by   of he M nag men  Act  Se tion 

11 (l  provides ha  he payments to the ta e for which provision is made by Part 4 

of t e v gement Agr ement are taxes, fe s  charges and other payments payabl  

by Crmvn in lieu of taxes and levies payable under sections 112A, 113 and 114 of 

t e Casi 10 Control A t 991. 

5  Clause 1\ of the Management Agreernent (as varied) provides d1at while the 

s o ce e r ma s  for e  C ow  ust pay  a ng e  t ngs, "ca in  ta " 

to ht: State each Ino th. The am n  f he casino ta  is alculate  as a specified 
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per entage  the i on  l r  i   for the month in 

question.

6 mm s  a  l yers’ Gam ng R   f ne  i  he g m  

Agreement  ar e   ol   :

Co iss o  Bas d Players  Gaming R enu  mean  th  to al of   including h u  and 
o h r got ble nstruments wh th  collected o  not  rece v d  a y pe i d after  D c mb r 1  by 
th  C mpany from th  conduct or play ng of game  wi hi  he Temporay Cas no o  he Melbourne 
Cas no (as the case may ) by Co mi sion Based laye  l ss the otal o  t su s paid o  s wi  ninos 
during that period to Co mission Based Pl yers in respect of such conduct or playing of sanies

t y, a  d  (as   the n  m  

s a person ho a ipa s in a pre m p ay  a rangem .

“Premium player arrangement” is defined in s 3 of the Casino Control Act8.

p m um p a  arrang ment means  a angement whe eby a casino o rator agr e  o p  a 
ron of the casino a commissi  based on he p ron's u ove  of play  the casino or otherwise 

calcul ted by reference o such 

c. Commissions

    ou  a  a out th  P em um  m ss o

Prem um la  mmissi s   by  un er a Premium y  

Program g eemen  ma e et een Cr wn an  i  

(b) The mis     a  e   a ta  f h  

p ’s t rnover w  the    am  and  a 

mi i um tu nover  r a )  r as a e c n age  di  aye  osses at 

the s o   mes an  r d   imu  turnover s 

 or o

(c) A   re uest a a  setdemen   amounts    At di  

n  di   ram    set ement o  t  w l  

ma e an    w l  be  die c

(d) Non negot a e ps   at die  by Premium r   a e 

ets an   the m a m by   om    If a 

Prem um   n   t  i   or he l  e d  

Commis   witii di  n o e ip  as e l 

g . mmis   ma    r   t

Liability limited by a scheme approved under Professional Standards legislation
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percentage of t e Commiss  Based P ye s' Gam ng Revenue r e mond  n 

ues i n  

6  Commission Based P ye  Gmning Revenue is defl ned m the Management 

Agreement (as vru:ied) as follows (emphasis added)  

ommission ased  Gam g Revenue meaJ Y the olai r f all sums, includi g cheques and 
othe  negotiab  in rume l f IVhether to luted or JJOI, reo cit ed in OJ  period aft  31 Drxe be  1995 b  
tbe Co an.J .from the mnd ti or J)ft Jiillg ! ( gaJJJCS Ji ith JI the Te porary c(J rino or the J\1 botlrlle 
Casillo (as dJ ! tvse llJt[  be  0 Commimfm Based PJq; e s le.rs t r: lot-a/ qf all r:mu Paid out ar JvimlilfCJ  
m ng that pe t o  to Comlllis rioll Based Playe  i 1 re j ed of sudJ j fdtt  or p/aring ofg mu  

7  Relev ndy  a Commissi n Base  Pl yer ( s defined in t e Ma gement Agreement) 

is a person who participates in a premium player arrangement  

 " i m p ye  r a ge e t"  efi  n s   e Casillo Co l o  Att  

premium pls ez SJ :ti getnent mcal!.r an arnmgcn;mt Jl bcrcf y a  ope a o  agrees lo pqy a 
patrol! q(  m.ri 1o a mmmi r rion ha.>ed 011 the patron J turn er qf pi )' in tbe a1 r no or otba JJJiu 
t a m!ated i!   to s tt h play. 

 o n1nissi ns 

9. We begin by setting u  facts ab u  d1e Premium Player Commissi n. 

 Ptetniutn P ayer Co1mnissions are paid by Crown under a Pretniwn Player 

Progr m Agreeme t tnade be ween C ow  and the p ayer  

(b) The commission paid by Crown may be calculated as a percentage of the 

player s turnover within the casino (on specified gmnes and provided a 

nllnimwn urno er is reached)  or as a percentage of t e player s   

e ca in  (on specified g tnc  an  provi ed a minimum turnover is 

reached) or therwise  

( ) A p ayer may reques  a parti  sett ement of amounts at any time  At the 

conc usio  of the gaming progra1n, a fu  setdement of amounts wil  be 

made and the player will be paid the commission. 

) Non-negotiable chips are used a  du ! casino by Premium Players to place 

bets and are he tnechanism by which the cotnmission is calculated. f a 

Premium Player wins using a non-negotiable ch p, he r s e wi  be pai  n 

C nunission chips, " rith the n n-neg tiable hip remaining as the origina  

wager  Commission hips tn y be exchanged for non-negotiable chips  At 

ab ity limited by a scheme a proved un ier rofess onal Stan a d  le islation 
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settl me t, the Premium Player’s total t rnover is a d on the total non- 

negotiable chips purchased, less any non-negotiable chips returned.

At setdement  a Prem m la r ay ele t to h ve e en s incurred at die 

casino educte  rom commissions p ya le. In those ases, i  xpense  

ar  id f r by the e  P   c mmi  ea d

is s m y also be d by  Prem m P ayer to ie repayment  

a y r d  amount  we  to the cas

(e)

(f)

(g) At set ement at di  concl si n  the g  ny om   

f r edu t on o  ex nse  a  c e i  ayments is aid  cas   

le a  a r

D Winnings

The statutory q s  s hether Pr m um l ye  C mm ssion  re “su   out 

as w i gs ..   Comm   l ye s in respe t  s  cond ct or p a  

of games.”

10.

our o  a  e  a o t  construc ion  that t r  e

r  “ in ”  not i  n the Manage t eeme  the M nagement 

Act or  ino Control Act  The r    “ i  an  w ng ”, 

ti  in  Oxf rd English Dictionaiy, r   l  p  

3  concr  h t wh ch s won;  th n  o  amou t obtain d o  g ed; gain  profit (  cqu red); ..

1

12.

4. pi.: usually con r, as pi  of 3  Things or ums gained, gains, p ofits; earnings; in mod. Use chiefly 
applied to money won by gaming or betting

That  a road de i it on  Noth ng a out t equire   “w ing” to be in es ec  f 

a w ge  diat wa  w

13. Secondly, die sum must be paid “to” the Commission Based Player. As a matter of 

cons uct o , he e m ght be a qu stion whe he  that includes o  ums pa  d ectly 

o die r  or y inc e p ment  made i directly  th  p y  bu  on the a  

 w  un erstand diem, h  commission s  di ec  to di  a r an  so the 

issue of construction does not arise.

14  di  winning mus  ha  n in e e t f’  con uct o  yi  f 

games. The words “in respect of’ take their meaning from their context and

a li y l mi  by a scheme approved und r rof ssiona  Standards legi lation
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settlement, the Premium P ayer's otal turnover is based on th  to al non­

neg t e c ps purchased, ess a y on negotiab e  re urned  

c) At se tlement, a Premium P ayer may e ect to have expenses incurred at he 

s n  de ted fr  s i ns ayab e  n h se se , he p s s 

are pa  f r by he Premium P ayer using conunissions rned. 

f  Commissions may lso be applied by a Premium Playe  to d1e repayment of 

any credit am unts owed  the asino  

g) A  se dement at he usio  of he rogram, any t mission payable 

after de uc io  f e penses and redit repayme ts s pa d in cash or 

te egraphic transfer  

D  " Vinni:ngs" 

0   s atutory que tion is w e he  Premium P ayer Commis ns ar  ums paid out 

as winnings  to Co1mnission Based P ayers in respect of such conduct or playing 

of game  

1  Four points m y be made about the construction of that statutory phrase. 

2  First, "winnings" is n  def ne   t e I nagement Agree nent, the M nagement 

Act o r the Casill  Con!rol./ ct. e ordinary meanings of "winning" and winnings"  

identified in the Oxford E11glis J Did oJ/al)', are as follows (emphasis added): 

3. & O W  Tha w d  is 1101  a thi g or a!JtO il f obtai 1ed or gained; ga H,  (a r ac red);  

4   u rual!y o11o , as pl   3, TbiHrs o  mms gained, gains. pm ts  Mmines  ill mod  Use  

applied to moury ;vo11 f J  gaming or bet ing 

it  is a b oa  efm ti n. Nothi g about it requites a winning"  be i  respect of 

a \vager that was won  

 Sec ndly, t e  us  be pai  " o  t e Commi i n ased P aye  s  ma e  f 

construction  there might be a question \vhether that l 1 lud s nly sums paid d red/  

to the player, r may includ  pay1nents made iudi cd(y to the player, but on the facts 

as we understand thetn  the cmrunission is paid clirecdy to the player and so the 

ue f c n tru n does o  rise  

1  Thirdly, the wll1n.i ng 1nust have been i  respect of)) such conduct or playing of 

a es  The v •o s  re pe t of'  take thei  me n g f m the r c n ex  d 

Liabil ty limited br a s heme approved unde  Professional Standards legislation 



ord na il  re ire there to e some connection or e tion etw  the t  subjec  

a ters, though the connect on e  not be close or ect.1

15. ou th  that the winnin  m st have bee  in respect of the “cond ct o  playing o  

games” shows that the winnings are not limited to wagers won on games, but may 

lu  a y  a d that ve a connect on or l   the yi   a 

ame and, more a y, die con ct of ame  Thi  a ow  for a roader ra  o  

diings or sums gained to fall within the phrase dian would fall widiin the phrase 

“on the outcome  ga l  vents” i  s 6   ie A New ax S te  

(Goods and Services Tax) Act 1999 (Cth).

E Premium Player Commissions are “winnings”

We a e  the v  diat paym t  ma  y Cro n to p aye  as Prem m lay  

Comm ssi  a e sums pai  out  “w i ” for di  pu p ses  “cas  ” 

That is so whedier they are paid out as cash, or applied by the player against 

s n rre   t  amounts e  by  r to C   oth of the t e  

 the   to ppl    l   di  ommis  t   anodier 

b igat o  That diis s one tho t a c l transfer  mone  from  ino 

to the p  e o  t s ansferre  b  n)  not, in o r p  a e 

the   ie i s  lf as  sum  y Crown    A 

“su ” a  be “ a ” in  y  an  d not o  a  sh r .

16

1 n o r p  di  r   die  that    diat    in to  

 an  he i  is  respect  di  con uct    ga  That 

  e suppo te  in  ways

i  the i  s  res ect  the   ame  The ommissio  is culated b  

reference to e ther urnove , o   of pla  e  The omm ssio   hus 

e c  as a t of die re u n  the a  f om pla ng e  n 

substance, the final return to the player from the playing of games is affected by die 

amount of die commission. The commission will either reduce net losses from 

ge  or a  net  s o lu o   not a f c d b  die  ha  

ommission i  b sed on a m ed u nover o  e  radier than idual 

amounts e  or  nstead of  etu n being d te m n d on diat ual

18.

See, eg, CTR Ltd Ch ef Commiss one  of State Reven e (2 6) 68 SWLR 440 at [30].

Liabilit  l i   a scheme approv d und r rof ssio a  Standards l gi lat on
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orilinarily r quire there to be some connection or relation b t\veen he two subject­

m ters, th ugh e nnec ion need n t e e r direc . 1 

15  Fourtl1ly, that the wi.t1ni gs 1nust av  b n n respect of t e con uct or plqying of 

 shows t a  he w nings a e o  imite   wage s won on games, t may 

inc ude ny sums g ine  h t have a connection or re a ion with the playing of a 

game and, more broadly, the conduct o  gatnes  i ls a lo\vs or a br a er range uf 

h ngs  m  gaine  o fa  t i  the p rase a  u  fa l w thi  the phra  

" n t e u me of gamb ing e en s" n s 12 0(1) of he  Ne v Tax Sys em 

(Goodr and Semice r ax) Act 999 Cth  

E  P emi m P ay r C m ss ns e w nn ngs  

6  X1e are of he view hat payn1en s made by Cr wn  players as Premium P ayer 

Commissions ar  ums paid out as "winnings" for the urposes of " sino tax  

Tha  is s  \Vhet  they  pai   as s , or pp e  by e p y  g in  

expenses in r ed r o m unts owed y the player to Crown. In b t  f d e a ter 

cases, the player elects to apply some or all of the co1nmission to satisfy another 

obligaciun  T at this is done without a physica  transfer of noney rom the casino 

to the player (before it is transferred back again  does not, in our opinion, change 

t e hara ter f the comm s ion itself as a sum paid by Crmvn to the player  A 

"sum" may be "p id" i  various ways and need not inv lve a direct cash transfer  

17  In our opinion, the character of the payment that is made is that it is a gain to the 

player and he ga n s in respec  of the conduct or p aying of games  at 

conclusion an be supporte  i  two ways. 

8  First, the gain is in respect of the playing of g :unes. e c nu1llssi n s ca cu tedLy 

reference to either turnover  or osses, o  pl ying games  The cmrunission may t us 

be characterised as part of the return to rhe player rom p ying games  In 

ub t nce  the i a  e  to he play r f  the pbying  es is aff t d  t e 

a  o  th  mmiss n  The mm i   t e  redu e e  osse  f tn 

wagers or increase net winnings  This conclusion is no  affected by the fact that 

cmrunission is based on accmnulatcd turn Yer or losses, rather than individua  

amounts wagered or lost  Instead of the return being detertnined on that individua  

Sec, c  SR ri Cl!iifCo! l l iJJiom  r?{S at  Re mrrf 006  G8 SW R 440 <l  0]  

T .ia ili y limited by a scheme approved under Profess onal Standards egislation 



 

             

        

                

                 

                 

              

          

                 

   

    
  

  
   


