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A. THE FRAMEWORK IN WHICH SUITABILITY IS TO BE ASSESSED
Al. Introducton

1. On 14 August 2019, pursuant to s 143 of the Casme Control A 1992 (NSW) (CC Act), the
Independent Liquor and Gaming (the Authority) appointed the Hono PP A Berpin SC
{Commissioner) to preside over an inguiry info a range of matters concerning the casino
licence relating to the Barangaroo restricted gaming facility and its licensee, Crown Sydney
Gaming Pty Limited {the Licensee). The Licensee is a wholly owned subsidiary of Crown
Resorts Limited (Crown Resorts), These submissions use the term Crown to refer broadly to
the Crown group of companies.

2 Pare A of the Amended Terms of Reference constitutes the “Switability Review”. This review is
to occut in ‘response to” allegarions made on and from 27 July 2019 by the Nine Network, the
Sydney Morning Herald, The Age and other media outlers which, the Amended Terms of
Reference state, “raired questions as to whether the 1icensee remaing a switable person” to hold a
restricted gaming license for the purposes of the CC Act. Specifically, the Suitability Review
requires the Commissioner to consider:

{a) whether the Licensee is a suitable person to continue to give effect to the Barangaroo
restricted gaming licence (Restricted Gaming Licence);

(b)  whether Crown Resorts is a suitable person to be a close associate of the Licensee;

() in the event that the answer to either (a) or (b) above is no, what, if any, changes
would be required to render those persons suitable.

3. Counsel Assisting has submitted that that the evidence presented to this Inguiry demonstrates
that the Licensee 1s not a suitable person to continue to give effect to the licence and that
Crown Resorts is not a smtable person to be a close associate of the Licensee.'

4, For the reasons set out in this opening section, and expanded upon in detail in subsequent
sections, that submission is unbalanced and unsupported by a fair reading of the material
hefore the Inguiry. In fact, Counsel Assisting’s whole approach ro the question of suirtabiliry is
unsound, including because it pays no real regard to the conscientious and considered steps
that Crown has taken to address the shortcomings and failings that have emerged during the
course of the Inguiry,

5. A strange feature of the suitability review required by the Amended Terms of Reference is that
suitability is to be inquired into expressly by reference to allegations in the media. That is, the
Commissioner must inquire into and report upon the Licensee’s suitability (and whether
Crown Resorts is a suitable person to be a close associate of the Licensee) ‘¥ regponse to the
[media] Adksations”. The Commissioner and Counsel Assisting must of course address the
Amended Terms of Reference, but that circumstance should not be allowed to skew the
assessment of suitability in the way that has occurred in the submissions from Counsel
Assisting. Rather than considering suitability from an overall perspective, having close regard
to the terms and objects of the CC Act, this framing of the terms of reference has led Counsel
Assisting to analyse suitability vis a vis each ropic of media allegations in a discrete and isolared
way.” Counsel Assisting have examined each topic of media allegations referred to in the
Amended Terms of Reference and concluded thar, if they consider at least some of the

UT4833/39 — 41 (Counsel Assisting closing submissions).

 Paeageaph 13 of the Amended Terms of Reference exposes one of the difficalties wn framing the Inguiry in this way.
That pargraph states thar “the Allegations™ inchede allegations that Croorn Resorts or its agents, affiliates or subsidianes:
() engaged in money-laundering; () breached gambling laws; (¢} partnered with junket operatoes. Plainly, there was no
allegation, nor could it ever reasonably be alleged, that Crown Resorts itselt “prgaped i money-fdering ",
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allegations on a particular topic of media allegations to be substantiated on the evidence (in
whole or part), it must follow that the Licensee and Crown Resorts are unswitable. Ths, 1t is
respectfully submirted, does not accord with how suitability s to be assessed under the CC
Act, and establishes an exceptional and unprecedented standard not applicable to any other
casino operaror, either in Australia or overseas.”

6. Counsel Assisting have submitted that adverse findings should be made with respect to the
suitability of the Licensee (and whether Crown Resorts 1s a suitable close associate of the
Licensee) based, separately and indmidually, on matters conceming each of the following:
Crown’s failings in relation to anti-money laundering (AML) measures; Crown's previous
dealings with junket operators; the arrests of Crown staff in China in 2016; the Melco
transaction; and the influence of Mr James Packer and Crown’s largest shareholder
Consolidated Press Holdings Limited (CPH). No doubt Counsel Assisting would also say that
the same matters, assessed cumulatively, would also support a finding of unsuitability.
Nonetheless, it is noteworthy that Counsel Assisting have been prepared to advance a
contention that Crown is unsuitable without undertaking a holistic assessment of all relevant
circumstances, including reforms and remedies that Crown has progressively implemented.

The evidence in connection with each of these matters, and why that evidence, when directed
to the question of the cvrvent sudtabifity of the Licensee {and Crown Resorts as a close associare
of the Licensee) does not warrant a finding of unsuitability in respect of either entity, is
addressed in detail in the remaining sections of Crown’s submissions. However, before
addressing each of the contentions in detail, 1t 18 necessary to properly frame the question of
suitability, and to identify the matters which bear upon that question.

A2, The CC Act

B. Analysis of the framework in which suirability is to be assessed under the Amended Terms of
Reference must hepin with the texr of the CC Act. Pursuant ro s 143 of that Act, the
Commissioner has been appointed to hold an Inquiry “fir the parpose of the exerdse of [the
Authority's] famctions " under the CC Act,

¥ The function under which the “Suitability Review” is being conducted is said by Counsel
Assisting to be that prescribed by s 141(2)(c) of the CC Act, viz:

fo deep pneder constant revisw all maiters conmected with casinos and the activiiies of casing spevafors,
Jpersons associated with casine aperators, and persons who are in a position fo exercise direct or indivect
condrod aver the casive sherators ar persons associated with casinn qﬁemmﬂr.*

Crown agrees with Counsel Assisting that this is the relevant provision.

10.  Section 141{2)(c) contains no reference to suitability, and there is no textual indication in the
section itself as to the scope of the “endans revienw [of] afl matiers connected with casdmos and the
acfivities of casing operafors”,

11.  Counsel Assisting did not expressly identify the link between the test of suitability, as it appears
elsewhere in the CC Act, and the “constant review of all matters” power conferred by s 141(2)(c)

3 The posifion in relation o international jursdictions is dealt with in the dosing section of these submissions. As for the
experience in Auseeali, it 15 imporeant o bear in mind thar casino operators are, and have been, subyect o regular and
ongoing sutahdity reviews. This includes past reviews by the Authonry into the saitabiliey of The Star under the CC Act,
and by the VOGLR into Crown Melbourne®s sutability under the Victoran legislation. These reviews have previously
looked mnto, for example, arcngements between these casino licensees and junker operators and not foumd those
arsangements to tender the licensee unsuitable (see, e.g, VCGLR, Sixth Review of the Casino Operatoe and Licence, June
2018 (Exhibit A91, INCL140.000.2949); ILGA, Star Casino Licence Review by | M Horton QC, 28 November 2016
(Exhibie ATS, INQLOS0.050.0944) (2016 Star Review]).

TT4835/34 — 41 [Counsel Assisting closing subkmissions),
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which is being exercised by the Commissioner in this Inquiry. Counsel Assisting did, however,
carrectly observe that the function in s 141(2)(c) is distinct from the functions conferred on
the Authority by the CC Act which expressly invoke the conceprt of suitability,” viz:

(a)  Section 31: which requires the Authority to review the ongoing suitability of a casino
operator ar periodic intervals not exceeding five years.

() Section 35(3): which requires the Authority, in considering whether to approve a
major change in the state of affairs of a casino operator which invalves a person
becoming a close associate of a casino operator, to only provide such approval if
satisfied that the person is a suitable person associated with the management of a
CASICE.

12, The distinction hetween these powers and thar conferred by s 141(2)(c) cannor be plossed
over, particularly in circumstances where the Licensee is yet to commence casino operations
at the restricted gaming facility at Barangaroo. Section 31 is, in its terms, a “suitability review”.
The concept of swtability s also directly invoked in the context of an appdication tor a restricted
gaming hicence under s 13A of the CC Act. This Inquiry, conducted in exercise of the
Authority’s constant review power under s 141(2)(c), occurs in an interregnum between the
Authority’s decision to grant the Licence under Part 2 of the CC Act, and the first penodic
review of the Licensee pursuant to s 31 of the CC Act. As noted, each of those statutory
functions — the grant of an application and a periodic review — expressly invoke the concept
of swtability. Section 141{2)(c) does not. The review has been progressing in circumstances
where there is presently no “wwsine gperation” being conducted by the Licensee in New South
Wales, although that operation is scheduled to commence soon.

13, Itis respectfully submitted that identifying precisely what work the concept of *suitability” has
to do, and the content of this concept, in the context of a “wewstant revien” pursuant ro s 141(2)(c)
of the CC Act, conducted ar a rime fgfore casino operations have commenced under the
License, is not as straightforward as Counsel Assisting contends. Counsel Assisting referred 1o
reviews of Star Casino conducted by the Honourable P D Mclellan QC in December 1997
(1997 Star Review) and by Jonathan Horton QC in November 2006, BEach of the 1997 Soar
Review and the 2016 Star Review were periodic licence reviews conducted under s 31 of the
CC Act. As a result, they were exercising the Authority’s function of a regular invesngation
into, among other things, the casino operaror’s suitability, which required all relevant aspects
of the casino’s operations to be taken into account.

14, While not approached in this manner by Counsel Assisting, it is respectfully submitted that,
for present purposes, the concept of suitability is directed towards Crown’s current suitability
to hold its Restricted Gaming Licence. The focus on current suitability is supported by s 23,
although that provision has no direct application.  Section 23 concerns ‘Disciplinary action
against casino operator’, It stpulates that ‘disciplinary action’ means (a) the cancellation or
suspension of the licence; (b) the imposition of a pecuniary penalty; (c) the amendment of the
terms or conditions of the licence; (d) the 1ssue of a letter of censure to the Licensee. Section
23(1) stipulates that, among the ‘grounds for disciplinary action’, is that:

e fcenree s, for spedfied reasons, considered to be wo fonger a switalle person to give effect to the
decence and this Ad.

15. It is important to note three matters abour the text of this provision,
(i) First, the unsuitability must be for “specified reasons™,

(b Second, there 1s an express temporal element; namely, that the Licensee “is mo bager™ a
suitable person. This temporal element, of course, refers back to the antecedent

FT4835/ 43 — T4830,/ (% (Counsel Assisting closing submissions).
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finding of suitability that was made at the time the Licence was applied for, But it also
requires that attention be directed to suitabiliey as at the tme that consideration is
being given to whether or not grounds for disciplinary action exist.,

{c)  Third, the suirability must be tied to giving “effect o™ the Licence and the CC Acr.

16.  There is no definition of “suitable person™ in the CC Act. Crown acceprs that the words “no
longer a suitable person™ in s 23(1) mean that the factors required to be taken into account
under s 13A(2) of the CC Act in assessing suitability at the time an application is originally
made for a licence are also relevant in conducting a review of whether the licensee and its close
associates continue to be suitable persons after the licence has been granted.” Those factors
are, cumulatively:”

(a) whether the Licensee and each close associare of the Licensee (including Crown
Resorts) are persons of good repute, having regard ro character, honesty and integrity;

(b whether the Licensee and its close associates are of sound and stable financial

background;

{c) whether the Licensee has arranged a satisfactory ownership trust or corporate
stiucture;

(d) whether the Licensee has access to suitable and adequate financial resources to

operate the Baranparoo facility;

(e} whether the Licensee has or is able to obtain the services of persons who have
sufficient experience in the management and operation of a casino or similar gaming
facility;

(f) whether the Licensee has sufficient business ability to maintain a successtful gaming
facility;

(g whether the Licensee or any of its close associates has any business association with

any person, body or assocation who, in the opinion of the Authority, is not of good
repute having regard to character, honesty and integrity or has undesirable or
unsatisfactory financial sources;

ih) whether each director and officer determined by the Authonty to be associated or
connected with the ownership, administration or management of the operanons or
the business of the applicant or its close associates is a sutable person to act in that
capaciry.

17.  Of the factors to be taken into account, only (a), (g) and (h) are relevant for the purposes of
this Inquiry, This is what was submitted IJ} Counsel Assising. Paragraphs (a) and (g) are
particulacly important because they both define the concept that is relevant ro an assessment
of suitability, namely “good repute, having regard to character, honesty and integrity”. This is
a use of the expression “good repute” in the very specialised sense of the person’s actual

6 Seer T4830,/28 — T4837 /24; 1997 Srar Review, p. 7; 2016 Srar Review; VOGLR, Sixth Review of Crown Melbourne Ld,
June 201 6. While these factors are relevant to the question of whether the Licensee “remains” suitable, it is nor correct, as
Counsel Assisting contended, that suitability i= being assessed pursuant to s 13A of the Act, both in rerms of the onginal
decision to grant the licence and in the subsequent review of the licence and its conditions from time to time (cf: T4840/45
— T4841 .-"1]-4 (Counsel Assisting closing submissions)). Section 134 provides that the criteria in subsection (2) are for the
“purpose” of 1I:n:= .-’m:hnnn undetmklmg thnz- msk supul.ued in subsection (1). Subsection (1) provides that the Tk
Anehoraty mas g g frgney’”. That section is, in terms, divected to the grwd of ar .ﬂgbﬂraam
for a licence.,
TT4836,/8-26 (Counsel Assisting closing subrmussions).
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character, honesty and integrity, Itis not concerned with repute in the sense of fame or public
perception, which might be based on things such as rumour or unventied allegations,

18.  The construction of “geed rgpate” advanced by Counsel Assisting in their reply submissions is
incotrect.” Counsel Assisting sought to advance a submission thar good repute was effectively
at large, unconstrained by the statutory context in which it appears. Crown does not accept
that the Inguiry is to view the question of suitability having regard to the “ardinary smeaning of the
expression ‘vood repate’.'” 1 one applies the principles relating to disciplinary hearings, which
Counsel Assisting contended are ‘apposite’”, then one such principle is that notions of
reputation, character, honesty and integrity are not at l:a.rge." They take their meaning from the
particular statutory context in which they appear, having regard o the characreristics of the
regulated industry or profession in question.

19. Crown of course accepts that the notion of repuration is relevant," but it is reputation in the
sense of the public’s perception of the Licensee and irs close associates having regard ro their
character, honesty and integrty. The problem with the width of Counsel Assisting's
construction is exposed by the submission that the “repadation of unkes gherators™ is relevant to
the assessment of Crown’s suitability.” That is wrong, Crown’s dealings with junket operators
are clearly relevant, but they are relevant only insofar as those dealings reflect on the public
perception of Craws having regard ro Crnw s characrer, honesty and inreprity.

20.  Although the inquiry under s 23(1) of the CC Act does not expressly raise the question of
suitability of “wanh slase assoaiate” of the Licensee, Crown accepts that, on the proper construction
of the legislation, among the “specified reasons™ that a Licensee could be found to be no longer
suitable to pive effect to the License is because a close associate of the Licensee is, for example,
no longer considered to be a suwtable person and for some reason that association cannot be
adjusted or terminated.

21, The Authoriry’s constant review function under s 141(2)(c) musr be exercised having regard
to the primary objects of the CC Act as set our in s 4A. Those objects are:

{a) ensuring that the management and operation of a casino remain free from criminal
influence or exploitation; and

b ensuring that gaming in a casino 15 conducted honestly; and
{c) containing and controlling the potential of a casino to cause harm to the public
inrerest and to individuals and families.

22, 'Those objects are relevant ro construing each of the funcrions conferred on the Authoriry by
the CC Acr and are, as explained below, critical to an assessment of suitability in this Inquiry.

23, In terms of the question of the suirability of the Licensee’s close associares, the term close
associate is defined in s 3(1) of the CC Act with reference to the meaning set out in the Gamng
ariel Ldgrear Admiaistration Aag 2000 (NSW) (GLA Act), Under s (5)(1) of the GLA Act, there

are two tests for ascertaining whether a person is a dose assodiate of a licensee:

8 TSB23/32 - T5826/ 28,

* T5825/25.

W TSR28/16 — 19,

1 Prarheratary of the Nignreme Conrt af NSW p Aforr [2007] NSWCA 288 ar [57] = [60]; Wane v Austrabian Sanrier and
Imrertmrents Copemizon [2019] FCA 1178 ar [73); MeBrde r Fadoe (NSWCA unreported, 15 July 1994 ar [15] per Kirby P
12 CF. T5825,26.

13 T5824/5-6.
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{a) if the person holds or will hold a relevant financial interest™ or will be entitled to
exercise a relevant power' in the business of the licensee and, by virtue of that
interest or powet, is o will be able to, in the opinion of the Authority, exercise a
significant influence over or with respect to the management or operation of the
licensee’s business;

b holds or will hold any relevant position, whether in his ot her own right or on behalf
of any other person, in the business of the applicant or licensee that is or will be
carred on under the authority of the licence,

24.  Crown accepts that Crown Resorts is a close associate of the Licensee in that it has a relevant
financial interest in the Licensee and that ir, by virtue of that inferest, is able to exercise a
significant influence over or with respect to the management and operation of the Licensee."

A3.  Principles relevant to assessing suitability under the CC Act

25.  Crown submits that the following principles are applicable to the assessment of whether the
Licensee remains a suitable person, and whether Crown Resorts 15 a suitable person to be a
close associate of the Licensee.”

26.  Fase, as noted above, ‘suitability” or ‘suitable person’ is not a defined term in the CC Act." The
pramary factors to which regard is to be had are those identified in s 13A. As mentioned above,
5 I?::‘L{Q}{ﬂ}l and (g) indicate that suirability is to be assessed I?:.- reffl_-rence to a person’s good
repute having regard to that person’s character, honesty and integrity; or by reference to the
same characteristics of the persons with which it has business associations.

27, Relevantly, the objects of the CC Act are also directed towards matters of honesty and integrity.
The first object in s 4A — ensuring that the management and operation of a casino remain free
from criminal influence or exploitation — depends centrally upon the character, honesty and
integrity of the operator. The second objective — ensuring that gaming in a casino is conducted
honestly — likewise depends on the operator’s character, honesty and integrity. And the third
objective — containing and conrrolling the potential of a casino to cause harm to the public
interest and to individuals and families — also centrally depends upon the operator’s character,
honesty and ntegrity. Consequently, the question of Crown’s suitability should be approached
by asking whether, at the present time and having regard to the plans and actions that Crown
15 implementing, the Licensee and Crown Resores ought to be regarded as enntes which have
the character, honesty and integriry to fulfil the responsibility of operating rthe Barangaroo
taciliry.

14 A “relevant financial anterest”™ 15 defined by subsection 5(2) of the Gamirg and Liguar Adusiwisiration e to mean any share
of the capital of the business or any entifement o ecerne mcome, rent or some other financial benefit or financial
advantage from the business. See also T4834,/35 — 40 (Counsel Assishing closing submissions).

A “relevant power” 15 defined to mean a power, whether exercisable by votng or otherwise and whether alone or in
association wirh others, to participare in direcronal management or executive decisions of 1o elect or appoint any person
o a relevant posinon; secondly, a person s a close associate if the person holds or will bold any relevant posidon, whether
in rthe person’s own right or on behalf of another, in the business of the keensee. And “relevanr posinon” is defined in
subsection (S)(2) of the Gawige and Liguor Adminiitration A to mean a dicector, manager, secretary or other executive
position. See also T4835/01 — 08 (Counscl Assisting closing submissions).

16 T'4835,/22 - 32 (Counsel Assisnng closing subrissions).

" Which include principles drawn from the aurhorities in Auvstralian and in the Unired Srares. As Counsel Assisting
observed, which Crown accepts, “New Jersey and Masiachnsetts authority decided i the contet of very simeifar saitalility and probity
rErey B8 fwse rates, wiinh reguiner ai acesoorent of madters, inclhwling o carie’s ftegrity, bonesty, pood chavacter aud repuaton, wihicl may
aArii You i determyining the irsue in his Tngueiny”™, "T4838/25 - 29 (Counsel Assisting closing submissions).

18 The test of a ‘suitable person’ is common in statutes that govern Bquor and gaming licences: See, e, Cagne Contrd Aot
1982 (Ol s 20; Ligwer e 1992 (Qld) s 173EQ); Canima Ag 1997 (SA) s 21; Gaming Conrred A 1993 (Tas) s 76G; Casing
Cottred ALer 1991 (Vic) 8 25; Ligpuer Comtral Befirse e 1998 (Vic) & 41: and Cadne Contred Lo 1984 (WA) s 19(1a).
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Crown submits that this assessment of suitability must be a comprehensive one, which takes
into account all relevant circumstances, including the steps that Crown has taken to redress
and remedy any shorrcomings thar have been exhibired in the past.

Understood in this way, the marters discussed in the last three paragraphs distil the essential
questions which arise under Part A of the Amended Terms of Reference.

As outlined in further detail below, there is no basis in the evidence before the Tnguiry to find
that Crown Resorts has acted dishonestly, Nor is there any foundation for the submission that
Crown Resorts” conduct is indicative of a lack of integrity. To the extent that past mistakes
and cultural failings reflect adversely on the corporate character of Crown Resorts, the steps
taken by Crown to recognise and address those matters demonstrates that the company has
the character necessary to give effecr to the Restricted Gaming Licence (through the Licensee)
and the CC Act. It is Crown’s character now, as opposed to at an earlier point in time, which
is relevant.” In the absence of a finding that the Licensee and Crown Resorts has failed o
conduct itself with honesty and integrity, or 1s not of pood characrer, it1s respectfully submitted
that there 15 no sound basis to make a finding of unsuitability.

Second, and relatedly, careful attention must be directed to what the Licensee must be swtable
tor. Suitability 1s not assessed in the abstract. Rather, the statutory text, and the Amended
Yeriy of Dilenie soe cleut: 1ty whithier the Tlosnes I wotabis person to give effect to
the Restricted Gaming Licence at Barangaroo. This same test is applicable to evaluating the
suitability of Crown Resorts to remain as a close associate of the Licensee. That is, whether
Crown Resorts being a close associate of the Licensee impugns the suitability of the Licensee
to give effect to the Rearided Gaming Licewee, The CC Act also requires the Licensee to be
suitable for the purposes of giving effect to the legislation, This can be viewed as the need for
the public to have trust and confidence in the character, honesty and integrity of the licensed
ACHVILY,

The nature of the Restricted Gaming Licence, and the fact that the Licensee has not yet
commenced any casino operations pursuant to that licence, are highly relevant matters to the
assessment of smability. Again, reference must be had o the objects of the CC Act, given, as
Counsel Assisting accepts, this is the “lens” through which suitability is to be assessed. The
guestion can be framed as follows:

Having regard to the rerms of the Restricted Gaming Licence, is the Licensee a
suitable person for the purposes of:

(a) ensuring that the management and operation of a casino remain free from criminal
influence or exploitation; and

) ensuring that gaming in a casino is conducted honestly; and

{c) containing and controlling the potential of a casino to cause harm to the public
interest and to individuals and families?

For the reasons outlined in summary below, and expanded upon in further detail in the
remaining sections of these submissions, there is no proper evidentiary foundation to conclude
that the Licensee is not a suirable person for the purposes of giving effect to the Restricted
Gaming Licence in light of these objects.

Third, there 1s some analogy between sutability and other familiar formulations such as *hit and
proper person’ but it is far from exact. The latter expression is more at large than the statutory

19 Eoe parte Teiniolis: Re The Medical Practitioners A (1966) 67 SR [NSW) 448 per Holmes JA at 475
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concept of suitability which is tied specifically to character, honesty and integrity.™ There is
authority to the effect that concepts of fitness and propriety may extend to any aspect of fitness
or propriety thar is relevant to the public interesr.” In Crown’s submission, the concepr of
suirabality in the CC Act is more focused, bur that is not to dispure that the provisions of the
CC Act exist for the benefir of the public, or that the staturory concept of suitability serves the
public interest. However, it has been designed to achieve thar end by concentrating on matters
going to character, honesty and integrity,

35. A defecr of character which is reasonably likely to cause concern as to the integnity of the
licensee is relevant in considering whether that person is a suitable person to hold the particular
licence in question. However, the conceprt “suitability” is not without limits. “The phrase takes
its meaning from the starurory conrext in which ir appe:—u::‘-:.x Here, that is, fundamentally, for
the Licensee to be suitable to give effect to the Restricted Gaming Licence. It also means that
conceptions of reputation are not at large; rather, as noted above, “good repute” 15 only
televant in the very specialised sense of the Licensee’s and Crown Resorts’ actual character,
honesty and integritv, Allied to this is the well-established line of authonty to the effect that
whether a person is fit and proper, or suitable, must be considered in the context of the
profession or occupation in relation to which the concept is used and according to the

standards that prevailed in the relevant induﬁrr}r.‘?:‘

36.  Fowurth, the suitability of the corporate licensee or close associate is to be evaluated by reference
tovall of the actions taken by its directors and senior management (that is, the officers primarily
responsible for managing the corporation) up to the pomnt at which the assessment is to be
made. This point has been considered in several United States decisions in the casino licensing
context, including in New Jersey, where each licence issued or renewed under their Casino
Control Act requires an inguiry into the character of the prospective licensee, The New Jersey
Supreme Courr has held that corporare character under their casino licensing legislation is to
be assessed by reference to the character of those responsible for its day to day operations, its
major shareholder(s), and its board of directors.™ Crown accepts the following characterisation
of the position by Counsel Assisting:

COF e, the character and fnteprity and therefre switability of a company & informed by the
character and inteprity of those who cortrol ity affaivs. It follows that a company’s switability may ebb
atel flawe with changes to the composition of the conspany’s board of management and ethers whe
influwence its affairs aver time”. =
37.  Fifih, Crown also accepts that the suitability of the Licensee is not a matter that can be assessed
in isolation from the suitability of Crown Resorts and, indeed, the practices of the entire Crown
Resorts group.™ Counsel Assisting contended that “rhe examivation of @ company’s conduet and
business praciicer as part of a switability review alvo requires a more holistic asresment of the company’s
corporate overnance, including adherence to adopted policies and procedures”” Crown submits that this
holistic assessment must necessarily take into account efforrs made ro improve the company’s
cotporate governance processes and practices over time. It is respectfully submitred rthar
Counsel Assisting’s submissions as they later proceed either ignore, or give insufficient credit

20 Masarelf ama Moared v Dioaor [1965] WAR 167 at 165,

N Awrsratian Broadeasiing Corperation v Bowg (1990} 170 CLR 321 at 348 (Bawa) (Mason C); Bayd » Canah Caaelies Pry Lad (1979
145 CLR 78; Hupler awd 1ale Pey Lidd r State of Wew Sonath Wales Ne 2 [1955] 93 CLR 127,

= Bangd at 380 per Toohey and Gaodron |-

2 Rese v Hyde Justices [1912] 1 KB 645,

2 Tranp Ravk Inaustries Ine v Kabd 59 NJ 471, 284 A. 2d 161 (1971),

5 T4839/14 - 17 (Counsel Assistng closing submissions).

26 T840/ 31 - 33 (Counsel Assisting closing submissions).

TT4839,/20 - 32 (Counsel Assisting elosing subrmussions).
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to, the concerted actions Crown has undertaken, and is taking, to improve and strengthen its
systems and processes and to remedy shortcomings that have been identified.

38. Sixth, while past conducr is, of course, a relevant consideration to be taken into account in
assessing suitabiliry, the weighr ro be given ro such conducr will vary according to the
circumstances of the particular case and the nature of the conducr in question. ™

3. As the statutory test requires an assessment to be made at the present time as to the Licensee’s
suitability to operate the Restricted Gaming Licence & #he firsre, the evaluation of suitability
involves an element of prediction. The special nature of the operations that Crown will be
conducting under the Restricted Gaming Licence is also an important consideration, A
decision on whether or not to entrust the Licensee with the privilege of licensure in a protected
tield involves an estimate of the extent to which the integrity of the Licensee can be trusted to
engage in the licensed acrivity in a proper manner.

40, While it may be said that a significant element in making a predictive judgement is past conduct,
that past conduct must be propery contextualised and viewed in light of what, if any, steps
have been taken by the Licensee to acknowledge, remediate and prevent future occurrences of
that conduct. That 1s, the assessment must be made as to the likelihood of past misconduct
reacewming in the future. That is particularly so in circumstances where, as here, the Licensee is
yet to commence operating under its Restricted Gaming Licence.

A4,  The Licensee’s suitability

41.  In assessing the suitability of the Licensee, focus must be directed to the nature of the licence
which the Licensee must be a suitable person to give effect to. In July 2014, the Authority
granted the Licensee a Restricted Gaming Licence. The CC Act deaws an express distinction
between the “casino licence” and the Restricted Gaming Licence.™ Although the Barangaroo
restricted gaming facility 1s treated as a casino for the purposes of the CC Act, the nature of
the licence, compared to the casino licence under the CC Act, and the casino licence operated
by Crown in Victoria and Western Australia, is very different.

42 By reason of its Restricted Gaming Licence, Crown Sydney™ will have a different profile from
all other major casinos in Australia.™ Tt will consist of a boutique, tables-only casino, which
will not be accessible by the general public and will not contan poker machines,

43.  The Restricted Gaming Licence held by Crown Sydney Gaming contans a number of
conditions which limit the gaming operations at Crown Sydney.™ The Restricted Gaming
Licence contains, relevantly, the following provisions:

(a) Defined terms, including (¢l 1):

(1) “Restricted Gaming Facility” means premises situated or proposed to be
situated on that part of Barangaroo identified as the site of the Restricted
Gaming Facility Site Map (being the map referred to in s 3(4) of the CC Act;

) “WIP Gaming” means the conduct of gaming in accordance with this
restrcted gaming licence;

(i)  “VIP Guest Policy” means the VIP guest policy determined by the Licensee
from time to time which relates to the Restricted Gaming Facility and which is

3 The Chueen v, Knjgbirbridpe Crown Conrt Ese parte Imternavional Spoveing Gl (Lonelon) L and Palm Beach Clud Lad, Nos. 163-
81, 191-81 at 2and 17 (LB, Div'l Cr. June 5, 1981).

* Section 6, CC Act,

# A name used in these submissions to refer collectively to the operanons of the entittes Crown Sydney Gaming Pry Led
[Crown Svdney Gaming) and Ceown Sydney Property Py Lid (Crown Svdney Property).

A Thurd witness statement of Ken Barton dated 16 September 2020 (Third Barton Statement), [92].

32 Third Barron Sratement, [73].
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consistent with the prancples agreed between the Licensee and the State of
Mew South Wales;

(w)  *VIP Membership Policy” means the VIP membership policy determined by
the Licensee from rime ro ime which relares to the Restricred Gaming Faciliry
and which is consistent with the principles agreed between the Licensee and
the State of Mew Sourh Wales.

I The licence permits gaming to be conducted in the Restricted Gaming Facility from
15 November 2019 {c] 3(a)).

{c) Guaming in the Restricted Gaming Faality includes the operation of traditional table
games, semi-automated table games and fully automared table games. Gaming in the
Restricted Gaming Faciliry will not include the plaving of poker machines (cl 4).

(d) Gaming in the Restricted Gaming Facility will not include the plaving of games where
the amounts placed for any single bet or wager on that game is less than the
Minimum Bet Limit for that game determined in accordance with this restricted
gaming licence (cl 5).%

(e The Licensee must ensure that the Restricted Gaming Facility 15 not open to the
general public and is open only to:

() VIP Members, defined to mean a Rebate Player™ or any other person who has
applied for and has been granted (and continues ro hold) membership by
Crown Sydney having regard to the VIP Membership Policy;

(1) VIP Members" Guests, defined to mean a bona fide guest of a VIP Member
determined in accordance with the VIP Guest Policy,

i)  Licensee’s Guests, defined to mean bona fide gueses of the Licensee’s
management determined in accordance with the VIP Guest Policy (cl 6.1).

(f) The Licensee must have a VIP Membership Policy which includes the requirements
specified in ¢l 6.2 of the Licence (cl 6.2).

44, Inorder to satisfy the Restricted Gaming Licence condition that the Resrricred Gaming Facility
not be open to the general public, Crown 1s required to have a VIP Membership Policy, a VIP
Guest Policy and a Membership Review Policy. These policies have been incorporated mto a
proposed single Crown Sydney Membership & Guest Policy (Policy). The Policy is ready for

submission to the Authority for approval.™

45.  Under the proposed Policy, the sign-up process for Crown Sydney VIP membership wall involve
the following:

{a) verifying the applicant’s identity, which requires, at a minimum, the applicant’s first
and last name, date of birth, residential address and photographic (primary)
identification, with a copy retained on file at Crown Syvdney;

# Minimum ber limirs in the case of haccarar, blackjack or rouletre are the higher of: (1) 330 for baccarar, 320 for blackjack
ane $25 for roulerte and (1) the amount which the Authornity is satisfied is the lowest minimum bet limie for the relevant
game in a comparable VIP gaming area located in Melbourne Crown Casino (or, if Melbourne Crown Casino, has ceased
to exist or does not offer the relevant game, another Australian casino nomunated by Crown Sydney).

* Rebate Player is defined to mean an international or interswate resident who parocipares in VIP Gaming either
indwvidually or as a parncipant 10 a junket, in accordance with a system of infernal contmls and administeative and
accounting procedures applicable to that person agreed wath the Authority and lodges the requsiee front money (ol 1),

¥ Third Barron Sratement, [95].
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(1) provision of a headshot photo for the purpose of inclusion on the Crown Rewards
VIP membership card. This can be taken onsite or provided by the apphcant through

a self-service mobile application;

(c) sansfaction of a background securiry check. In order ro sansfy the background
secutity check, the prospective member’s details are enrered into one of either (in the
case of members who have activity at Crown Melbourne or Crown Perth) Dow
Jones, or (in the case of patrons attending Crown Sydney) Acuns Risk Intelligence for
the purpose of probity checks; and

(d) acceptance of the Crown Sydney VIP Membership terms and conditions, including
the Restricted Gaming Facility Acknowledgement,™

46.  Every person who proposes to enter the Resrricred Gaming Facility will be required to provide
a parron card (membership, VIP International, or guest card) with their photo, which will be
scanned through Crown Sydney’s Entry Management System. The Entry Management System
will determine whether:

{a) that patron is permitted to enter the Restricted Gaming Facility;

() further information 1s required (for example, where the patron’s membership has
expired); or

{c) the patron is not permitted to enter the Restricted Gaming Facility (for example,
where their membership tier does not permit access to certain areas within the
Restricted Gaming Facility, or where they are otherwise not permitted such as due to
the existence of a current exclusion order or ban).”

47, In order for a guest of a VIP member to enter the Restacted Gaming Facility, the puest will be
required to register by providing identity information with current photo 1D, which will be
scanned and venfied through a document vernification service check. Guest details will also be
passed through Acuris Risk Intelligence for the purpose of a PEP and Sanctions check, which
will allow for the real nme checking of the darabase.™

48.  As briefly mentioned above, the fact that gaming operations ar Crown Sydney will be
fundamentally different from the casino operations at Crown Melbourne and Crown Perth is
an important component of the suitability assessment. In particular, it 1s important to assess the
relevance of marters which have been inquired into as part of the “Suitability Assessment’ under
Part A of the Amended Terms of Reference in light of the restrictions that are already imposed
on the Licensee by the Restricted Gaming Licence. Simply stated, the restricted operation at
Barangaroo will be very different from operations under a general casino licence of the kind
held by The Star in New South Wales and Crown in Victoria and Western Austrabia. The volume
and nature of gaming at the Restricted Gaming Facility, combined with strict and closely
supervised entry requirements, mean that, leaving to one side the additional contrals that Crown
has implemented, or is in the process of implementing, the evidence which has been adduced
with respect to past concerns at Crown Melbourne and Crown Perth musr be viewed in light of
the different licence applicable to gaming ar those casinos. The staturory analysis of suirabiliry
must, in the first instance, involve specific consideration of the rerms of the licence in quesriniu.3°

49.  Further, as an entity which is vet to conduct any gaming operations pursuant to its Restricted
Gaming Licence, the Licensee cannot itself be found to have failed to give effect to its licence

¥ Third Barton Statement, [99].

T Thied Barton Statement, [100].

# Third Barton Statement, [101].

 Relevant in this connection s the overstatement by Counsel Assisting of the relevance of the histonc business operatons
of Crown's VIFP international business and the conduct of restocted paming operations at Barangaroo. See, e, at T
4858.32; and T 4858-9.
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or, for that matter, to any of the objects underpinning the CC Act. For example, there has been
no faillure by the Licensee to ensure that gaming in the Restricted Gaming Facility 1s free from
criminal influence or is conducted honestly. Accordingly, it must be the conducr of the
Licensee’s holding company, Crown Resorts, which is armributed to the Licensee for the
purposes of assessing the larter’s suitability to give effect to the Restricted Gaming Licence from
the time operations commence,

The suitability of Crown Resorts as a close associate of the Licensee

The need to consider the terms of the Restricted Gaming Licence at Barangaroo, and the nature
of casino operations to be conducted at that facility, also applies to considering the suitability
of Crown Resorts as a close associate, This is because the analysis is, again, in the first instance
concerned with suitability to give effect to thar restricted licence.

As for the allegations which have been the subject of defailed examinarion in this Inquiry in
relation to the risk of money laundering, the China arrests, and junkets, for the reasons set out
in the discrete sections of these submissions addressing each of these matters, when that
evidence is propetly and fairly analysed and understood, Crown submits that the identified
defects in the past do not render Crown Resorts (and, therefore, the Licensee) unsuitable within
the meaning of that term under the CC Act.

The evidence in relation to each of these matters identfies some serious mistakes and
shorrcomings, but it does nor bespeak dishonesty by Crown Resorts, or a failure to act with
mntegnty. We will come to each of these matters in some detal, but to take the China arrests, as
an example, Crown accepts that its nsk-management structures were not engaged i the conduct
of its business in China, and that this non-engagement led to significant mistakes being made,
including the Board being denied control of the risk appetite of the company in relation to
China. Bur those mistakes do nor reflect dishonesty or a lack of integrity. To the extent that the
China arresrs were the resulr of a failing of eulture at Crown, those cultural failings did nor
encompass deceptive or dishonest conduct. The mistakes made in China were honest mistakes.
The overwhelming evidence is that senior management relied at all times on the advice they
receved, In the aftermath of the China arrests, moreover, Crown took conscientious steps to
address the fallures that had occurred.

The evidence of past conduct of Crown Resorts in relation to the China arrests — as well as its
dealings with junkets and management of money laundering risk - must also be viewed in its full
and proper context. As already noted, the relevance of past conduct to the assessment of currens
suitability will vary according to the particular circumstances and the narure of the past conduct.
Tt is respectfully submitted that the weight to be attached to evidence of past fallings on a
suitability review must be influenced by what, if any, measures have been taken by the licensee
or close associate to remedy those failings, This must follow because the statutory enguiry is
whether or not the Licensee s currently and prospectively suitable to give effect to the
Restricted Gaming Licence and the CC Act, rather than whether it was suitable ar any previous
point of ome.

These matters are addressed in detail later in these submissions, but Crown submits that the
steps already taken, and now being taken, by Crown Resorts to address the shortcomings and
failings apparent on the evidence adduced in this Inquiry are sufficient to negate any finding of
unsuitability that might otherwise have been open on the evidence.

Before turning to the evidence, it is necessary to make a further general observation about
Counsel Assisting’s submissions on the notion of suitability. As already noted, Counsel
Assisting’s submissions use the concept of suirability and u11§|.u!‘“il|]]l]1'}’ in a4 manner that is
divorced from its stamtory meaning. The notion of suitability often appears in Counsel
Assisting's subrmissions as an amorphous concept capable of applying to any aspect of Crown's
business or orgamsational stuctore with which Counsel Assisting takes issue,
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56. By way of example, Counsel Assisting have submitted that the independence of the Crown
Resorts board is “alkardy” something that must be addressed " order for the Livensee to be switalide
and for Crown Resorts to be a switable dose associate”.” While it is rrue that Professor Horvath, Ms
Coonan and Mr Packer each acknowledged that the Crown board would be more independent
in the future," that is a separate matter to whether or not the Board, as currently comprised,
renders the Licensee unsuitable or Cronwn Resorts an unsuitable close associate. Tt is respectfully
submitted that it is a sedous matter to suggest that the lack of adequate independence of the
Crown Board means that the Licensee is not suitable to give effect to its Licence (i.e., because
it will not act with honesty or integrity) or the objects of the CC Act (L.e., because of the nsk of
infiltration of crime into the Barangaroo Restricted Gaming Facility). Before making such a
submission, a detailed analysis, through reference to the evidence and the meaning of “suitable
person” under the CC Act, is required as to precisely why and how a lack of sufficient
independence on the Crown Resorts impacts on character, honesty or integrity. No such analysis
has been provided.

57.  Another example concerns the China Arrests, where the mistakes by management that led to
those arrests are said to be made relevant to a current assessment of Crown’s suitability by virtue
of the decision by its Board of directors to publish an advertisement in July 2019. As discussed
later, that advertisement refuted the false allegation that Crown was deliberately breaching the
Chinese criminal law. That refutation was rightly made, and the directors were fasthfully acting
on the basis of the information before them to the effect that the allegation was false.

58.  This example 15 emblematic of Counsel Assisting’s broad-brush and unbalanced approach to
suitability. The approach taken is, in effect, binary. That is, Counsel Assisting either conclude
that there is no substance to the allepation (e.g., in relation to visas) and dismiss it without
further mention and without acknowledging thar Crown was justified in refuting it; or, if there
is any crifcism capable of being made of Crown, thar criricism is submirted ro be divectly
relevant to an assessment of whether or not the Licensee 15 a suitable person. This approach
should not be accepted. The statutory language imposes a different standard and the foregoing
principles applicable to suitability must be applied. On the matters relevant to this Inguiry,
failings or mistakes should only be submitted to be relevant to suitability if they bear on the
question of whether or not the Licensee is a person of good repure, having regard ro characrer,
honesty and integrity, or is capable of giving effect to irs licence and the CC Act by ensuring
thar the management and operation of a casino remain free from criminal influence or
exploitation,

¥ Subimissions of Counsel Assasting: Influence of Mr Packer since Movember 2018, [77].
4 My Packer (13747 /40); Professor Horvath (13/10/20 T4152/35 — 43); Ms Coonan {16/ 10/ 20 T4H56/ 36 — 4457/ 26).
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B. THE CHINA ARRESTS

Bl. Summary

59.  There is no dispute that falings occurred in relation to China, Risk-management structures
and processes were not utilised. Important developments in the operating environment in
China were not escalated ro board-level committees and to the wider board. They should have
been. The fallure to escalate those developments meant that a small group of individuals made
the decisions about how to respond to them. The board should have made those decisions.
That small group, and not the board, set the rsk appetite of Crown in relation to China. This
should not have happened.

i, Further, the management of the external advice obtained in connection with the China
operations was inadequare. All of thar advice should have been provided ro and assessed by
Crown's internal law;.'erg.’z Thar Crown’s internal laswyers obrained copies of much of the
advice only after the China arrests was a failing."”

ol. Accepting that faillings occurred, any balanced assessment of the decisions taken by individuals
at the time must take account of the surrounding circumstances. Hindsight bias must be
resisted. An important matter of conrext is the fact that those making the decisions looked at
operating in China, as Mr Jason O'Connor put it, “through the eyes of a westerner™. They
assumed that operating within the law would not lead o arrest and conviction for gambling
crimes. Thar assumprion was ultimarely shown ro be misraken, bur ir was an understandable
assumpron o make.

62.  Other relevant circumstances include that Crown had been operating in China, including
having staff based in China, since at least the early 2000s,” without incident; that numerous
competitors of Crown were also operating in China and had China-based staff;* that external
advice was obtained on each occasion a development in China occurred, in response to that
development; and that on each oceaston that external advice, far from identifying an “obvious™
and persisting increase in risk, was ultimarely to the effect that no substantial change in
operations was required. These matters must be borne in mind in passing judgement on the
decisions taken by management.

03.  On the topic of hindsight bias, it 18 worth mentioning at this early point that the
characterisation of what happened in China as a series of obvious escalanons i nsk
culminaring narurally and inevitably in the arrests of staff should nor be oversrared. It does nor
reflect the evidence as ro the way things were perceived ar the time. Further, the analysis fails
to grapple with the pulf, measured by more than a year, between the last of these evenrs and
the arrests themselves. And ir fails ro recognise that general perceprions of how China operates,
and general perceptions as to the existence of any dependable rule of law in China, are very
different now from what they were in the period between 2012 and 2016,

2 The 19 February 2013 advice (Exhibir M27; CRL.545.001.0015) was, however, recerved by the mrernal legal ream,
inchuding Ms Debra Tepom,

4 Bee worten submissions of counse] assisnng on China (China submissions) at pargraphs 132-13%, especially at
parageaph 136, where they criticise the management of the legal advice obtained in relation to China.

#T2060/ 25-26, 32

5 Exhibir O67 (CRLA40LM 0114 ar 123 (17]) (Barry Felstead's Federal Court starement); Exhibic B34
(CRL.5400001.0210 at 0217 ([33]) (Tason O'Connor’s Federal Courr statement).

¥ See Exhibit O33(A) (CRL.643.001.0003) (note that this was added o the existng Exhibar 033 {INCQ.O50.002.0147),
which also refers to competitors). See also the statement of Ms Jane Pan, who was a member of sales staff impnisoned in
China, which has been produced to the Inguiry (CRL.540.001.0193; no Exhibit member). Paragraph 37 of thar
statement identifies compettors with sales staff in China at the time. There is no reason to doubt Ms Pan's evidence.

hE_1&525925.1_‘?



VCG.0001.0002.6436_0018

CRL.769.001.0018

64,  Many matters put by Counsel Assisting in their closing submissions are not in issue. Those
matters are set out in Annexure A to these submissions,

G5, There are, however, certain submissions of Counsel Assisting that go beyond what the
evidence faitly supports or that proceed from false premises. In shorr, Crown rejects the
following propositions:

{a) that it adopted a narrow or technical interpretation of Article 303 of the PRC
Criminal Law, thereby failing to comply with the spirit of the law;"

() that it acted contrary to its own idiosyneratic understanding of Chinese business law,
thereby acting unethically;™

(c) that management appreciated that there was a material risk that staff would be
arrested and convicted for gambling crimes (insofar as Counsel Assisting make such a
submission);"

(d) that cerrain marrers can only be construed as artempts ro disguise or conceal things
from Chinese authorities, or to mislead Chinese authorities;™

5 that, by reason of the foregoing, Crown consciously adopred a business model that
¥ EOIE, ¥ adop
placed employees at risk of arrest and conviction for gambling crimes;™

(f) that decsion-making in relation to China can be seen to be a product of undue CPH
influence;™ and

(g) thar there has been no, or no sufficient, examination of the facrs, marters, and
circumstances pertaining ro the China arrests.™

G6.  Turning to suitability, what occurred in China does not render Crown or the Licensee
unsuitable. The focus of the suitability question must be directed to the position that Crown
will be in when operations in Sydney commence, While the events in China of more than four
years ago undoubtedly reveal senous falings, all operations in China ceased at thar nme.
Further, the failings that occurred have led to 5|gn1ﬁ:ant reforms. Meither the personnel nor
the structures nor the policies that were in phce at the time of the China arrests are the same
personnel, structures, and policies that are in place roday. It follows that the events in China
are not a sound basis for evaluating suitability as at the commencement of operations in
Svdney. Nor are they a sound indication of how Crown will deal with circumstances that may
arise at some later point in the future.

B2.  Acceptance of failings
67.  As already noted, there is no dispute that failings occurred in relation to China.

8. The principal failing was constituted by a series of failures to prodently assess, and escalare,
imporrant developments in the operating environment in China to the board-level risk
committees and the wider board. This was the root cause of what happened in China. Tt was
attributable to serious misjudgements that developments i China could be adequately
managed “on the ground”.

7 See, for examnple, China subrmissions, paragraph 364.
¥ China subrmssions, paragraphs 150, 1T8-180, 351{a).
* China subrnissions, pacagraph 350(), (e).

* China submissions, paragraphs 179, 193,

1 China submassions, paragraph 351

32 China subrmissions, paragraphs 11(c), 311, 356,

# China submissions, pacagraphs 358, 362,
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6% Whether operations in China remained within Crown's risk appetite in the light of those
developments was a matter for the board. And because the developments were not escalated
to the wider board as the relevant decision-making organ, the important decisions about how
to proceed by way of response to those developments were not made by the board. Instead,
those decisions were made by a narrow group of individuals all looking at the marter from
broadly the same perspective.

70, Risk-management structures and procedures, through which each development in the
operating environment could have been venrilated for wider assessment, did exist at the nme.
The statement of Mr Drew Stuart in the class action, which has been tendered in the lnq'l.li.l"‘g.',m
sets our the risk-management srructures and procedures then in place at Crown Melbourne
and at Crown, and explains the link berween the two. It sers our how those strucrures and
procedures were designed to identify, assess, and manage risks. As Crown apprehends Counsel
Assisting’s submissions, they do not cavil with the evidence in Mr Stuart’s statement,”™ which
was consistent with his oral evidence. Mr Stuart’s evidence as to the risk-management
structures in place at the ime was not challenged.

Tl What is apparent, however, is that the structures and procedures described by Mr Stoart were
simply not engaged in relation to a series of important developments in the operating
environment in China. That represents a failing. It shows a lack of awareness of the importance
of escalating risks and a lack of awareness that a company’s risk appetite is a marter for the
board. The misjudgement that nsk could be adequately managed “on the ground” speaks to
the need to mimpress upon management (and for that matter directors) the importance of
drawing risks to the attention of those administering risk-management structures so that they
can be properly considered and debated through channels designed to do just that.

72, The need to impress upon all those who work for Crown the importance of unilising the risk-
management processes is something of which Crown is acurely aware. It will not repear the
mistakes in China. Ms Anne Siegers was engaged in 2017 in the ‘afrermath of the China arvests
to overhaul the company’s risk management policy, processes, and structures to ensure they
represented best practice, Part of the dsk-management trining she designed and has delivered
15 directed to emphasising the importance of drawing to the attention of the risk-management
committees anything that is potentially a nisk — whatever view a particular individual might take
of it. That training recognises that the breadth of perspectives brought to bear though
engagement of the risk-management strucrures may well identify risks not perceived by a
particular individual.™

73, Crown accepts that the following matters ought to have been exposed to wider consideration
and assessment through Crown's rsk-management structures and procedures (through which
they would have come to the attention of the wider board):

(a) the 6 February 2015 press conference held by Chinese authorities;”
() the 17 June 2015 arrests of the South Koreans;™

() the questioning of Mr BX and Mr JX in June 2015, and the request for the letter
confirming Mr BX’s employment;™

5 Exhibit 069 (CRL.540.001.01817.

3 See China submissions, paragraphs 34-54.

# Mr Felstead referred o risk-management changes since the China asrests: see at T1244,/1-22.
*7 China submissions, paragraphs 186-219,

3 China submissions, parageaphs 220-244,

' China submissions, patagraphs 245-318,
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{d) the CCTV news program in October 2015.%

74.  Crown accepts thar the failure to vennlate these marters through the risk-management
processes and ro deaw them ro the artention of the wider board was unacceprahle.

75. Crown also accepts that the management of external advice received by the VIP international
executives was inadequare. All advice as and when received should have been provided to
Crown’s internal legal teams for assessment and scrutiny, The legal department did see the
core legal advice on Article 303." However, it should not have been left to Michael Chen to
manage and communicate the ongoing flow of advice, even if he was regarded as the person
with the most knowledge and experience of Chinese affairs and as the person dealing directly
with WilmerHale. A process should have been in place requiring all advice obtained by
management to be passed on ro internal lawyers. That would have ensured that any ambiguities
or obscurities in the advices were clarified. Further, the fact that Crown’s internal legal reams
obtained copies of most of the later advices only after the arrests is another failing.”

T6.  Crown has addressed the failings in relation to management of advice. All external advice
relating to jurisdictions outside Australia s now obtained through Crown's internal legal teams,
Crown has improved its mternal systems for the retention of external advice. It has
implemented the *“WorkSite™ file management system and has adopted a practice of saving all
external advice to that system using a naming convention.

77.  Finally, while Crown does not accepr the proposition that the VIP Working Group was
effectively a CPH silo or an instance of CPH exercising undue control over decision-making
in relation to China, Crown does acknowledge that it appears that the fact that Mr Johnston
wis an attendee of the VIP Working Group had some effect on the way in which Mr Felstead
reported upwards. As Mr Felstead frankly acknowledged in his evidence, the way in which he
reported on VIP operations in China was not uniform: he reported to Mr Johnston on some
occasions; and to Mr Craigie on other occasions.

B3. Context

8. How severely the individuals concerned should be judged for these acknowledged Falings
requires an examination of matters of context and an understanding of the wider circumstances
i1 which events occurred. Tt 1s submutted that Counsel Assisting’s submissions on China pay
insufficient regard to these marters.

Rule of law assumption

79.  The first marter of context is well caprured by an aspect of Mr (’Connor’s evidence: he spoke
of looking at China “through the eyes of a westerner™.* He said that he:™

el 't fully appreciate ihat China s fegad syiten doesn’t aperate e same way as the westan
depad system doer and fust becavse one wipht feel that they are an the ripht side of the stvict
detter of the lew doesw’t necessarily mean that that's the way it will be applied tn China."

Bl While there was of course an appreciation that China was different in various respects from
Australia, nevertheless it was assumed that operating cauniously within the bounds of the
criminal law would not lead to arrest and conviction for gambling crimes.

# China submissions, paragraphs 319-333,

il See O'Connoe’s emal chain to Tegoni of 20 February 2013, Exhibie P4 (CRL.625.001.007% — 0081).
82 See China submissions, paragraphs 132-13%,

63 T 2060, 25-26, 32

o4 TI060,32-36,
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Bl.  That assumption is shown to have been mistaken by the conviction of Mr O'Connor and three
administrative staff for contravention of Article 303 of the PRC Craminal Law, Based on the
authorirative interpretations of Article 303 published by the Supreme People’s Court, there
was no basis to fear, or to conclude, thar those individuals were contravening that law. Arricle
303 is discussed in more derail later in these submissions, but it suffices to say for the moment
that: (a) if Mr O’Connor can ever be said to have organised anyone to go abroad to gamble, ar
most it was one or two individuals on a given occasion;™ and (b) it is difficult to see how the
three administrative staff, who did not meet with customers, could be said to have organised
anyone and, further, those three administrative staff certainly did not receive anything
answering the description of “kickback or referral fees” (however broad a view one takes of
that concept). They received only a standard wage, with no incentive component.” Yet Mr
(rConnor and the three administrative staff were all convicted of contravening Article 303.

B2. It is readily understandable that executives who knew of the legal advice from WilmerHale
made the assumption that there was an identifiable rule of law in China that the Chinese
authorities would follow. In hindsight, that assumption was mistaken, but that mistake should
not be judged severely. It is submitted that latitude needs to be extended to management for
making this assumption.

B3. The second marter of context is that, when the arrests occurred in October 2016, Crown had
been operating mn China (including by emploving staff who worked m China) from at least the
early 2000, That is, Crown had been operating in China for more than a decade prior to the
arrests. It should not be forgotten that the events in China on which this Inquiry has focused
concern the rail end of a substantial period of operating in China withourt incident. It is not the
case that Crown’s history of operating in China was beset with difficulties over a long period
of time. Looking backwards from the time of the arrests, the guestioning of the two staff
members in June 2015 ought to have been seen to be a matter of serious concermn and a warning
sigm. But as events were happening and as further advice was taken it was not perceived that
way: see, e, Mr Felstead at T1219-1220. Some of those who knew of the questioning of
Mr BX considered that it was an escalation of risk, such as Mr O'Connor.® However, he and
others were comforted by the legal advice thar was obrained in the contexr of the questioning
having raken place. Itwas only wirth the benefir of hindsighr rthar Mr Felstead and Mt Johnsron
considered that the questioning was a matter of serious concern and an escalation of risk,
notwithstanding the legal advice.™ Thereafter, nothing further oceurred during that period to
change perceptions. As a result, the arreses took everyone by surprise. This needs to be
weighed in the balance in passing judgement.

Presence of competitors in China

B4.  The third matter of context concerns the existence of competitors in China. It is evident that
there were competitors with staft lving in China, including at least The Star (branded Echo
Entertainment prior to 2015), SkyCity Entertainment Group, Caesars, MGM, City of Dreams,
Galaxy Entertainment Group, Las Vegas Sands and Gentings.™ There has also been reporting

65 See Exhibit M180 and Exhibat M181; CRL739.001.00010 artaching CRL.732.001.0002; Exhibit R34
(CRL.540.001.0210 at 0215 ([28])).

66 T1371/37-T1372/3-23,

o Exhibit 067 (CRL.540.001.0114 at 0123 ([17])); Exhibit R34 (CRL.540.001.0210 ar 0217 ([33])).

o8 T30/ 44-T2031 /2,

0 T1220/21-28; T2977/7-14.

M See Exhilat O33(A) (CRL.O43.001.0005), See also the statement of Ms [ane Pan, who was a member of sales staff in
China, which has been produced o the Inguiry (CRL.540.001.0193; Exhubir ASZ2). [37] of thar statement wlenifies
competitors with sales staff in China at the tme.
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in the Awstradian Financal Revien that The Star had at least 12 marketing staff in mainland China
poor to the arrests of Crown's staff and that it had ramped up its marketing activities in the
months preceding the arrests,” and that other casino operarors “aggressively” reinserted staff
into China by January 2017 and srarred recruiting new staff. ™ It would not be fair o
characterise Crown as a cavalier outlier operating in an environment that the rest of the
industry was not operating in. Rightly or wrongly, the presence of competitors with staff in
China gave senior management comfort that the environment was one in which it was possible
safely to operate. Nor did all other competitors have representative offices in China; some
did, some did not, as WilmerHale'’s advice made clear.™ It is certainly by no means clear, and
there is no evidence to suggest, that all competitors had a licence to operate in China.™

External advice sought each time the development occurred

B5.  The fourth matter of context concerns the seeking of advice each time an impottant
development occurred in the operating environment in China. Specifically:

{a) in response to the 6 February 2015 press conference, advice was sought on 9 and 10
February 20115 from WilmerHale™ (advice was also sought on 25 February 2015™)
and Mintz Group was engaged in early March;”

(b in response to the South Korean arrests in June 2015, advice was sought from

WilmerHale (23 June 2015™) and Mintz Group (19 June 2015™);

ic) in response to the questioning of Mr BX, advice was sought from both WilmerHale™
and Minte Group,” including in relation to the sending of the letter;

(d) in response to the CCTV news story i October 2015, advice was sought from
WilmerHale on 15 October 2015% and from Mintz Group on 16 October 2015.

B, Each development in China on which Counsel Assisting placed emphasis war assessed and
considered by those individuals in the light of external expert advice, and they took it upon
themselves ro manage events at an operational level. It is important nor to forger thar, Thar
way of managing things was a senous mustake, but management’s misjudgement lies in thinking
that it was sufficient to manage events “on the ground™ and failing to appreciate the
importance of engaging the nsk-management stroctures for wider assessment.

/7. The fifth matrer of context is that none of that advice was to the etfect thar Crown needed 1o
withdraw its staff from China or thar staff were ar a material risk of being arrested and

T Exchibit AS4; CRL.A44.001.1 640,

72 Exhibir ASS; CRL.T38.001.0001.

™ Exhibit M141 (CRI.545.001.0021 ar 0023) (“There were a number of cases in the past where foreign casino”s [sc]
rep offices were closed™).

™ Compare T5731,/38-40.

5 See Exhibit M141 {CRL.545.001.0021); Exhibit M143 (CRL.345.000.0054).

™ See Exhibit M154 (CRL545.001.0128).

77 See China Submissions, paragraph 108; Exhibit M158 (CRL.S27.001. 1006); M159 (CRI.527.001.1007)
™ Exhibit M193 (CRL.345.001.00%5).

™ Exhibit M188 (CRL.522.001.0527).

¥ Exhibit R15 (CRL.636.001.0411).

1 Fxhibit R17 {CRL.G38.001.0001).

82 Exhibit M234 (CRL.522.000.007a).

83 Exhibit M235 (CRL.545.000.0014),
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convicted for gambling crimes. On the contrary, the effect of the advice was that, while there
wits a heightened need for caution, no substantial change was required to operations in China,

B8.  Counsel Assisting make certain criticisms in connection with the exrernal advice. They crincise
the management of that advice and they say that certain assumption underlying it oughr o
have been clarified with the advisers.” The criminal law advice thar Article 303 prohibited
organising groups of ten or more did not depend on any assumption; that advice explicitly set
out the authoritative interpretation of Article 303, In relation to the additional requirement of
Article 303 that the person organising the groups must receive a kickback or referral fee,
Mr Chen did clarify with WilmerHale thar the bonus component of a salary package would not
constitute a kickback or referral fee within the meaning of Article 303.% In the midst of those
criticisms, it is important not to lose sight of the tacr thar advice was sought in relation to each
development in China; that advice did not mise alarm bells; and that advice plainly operated
upon the minds of those making decisions. Accepting Counsel Assisting’s criticisms in
connection with the external advice, those matters hold true. And they form an important part
of the context in which decisions of management fall to be judged.

B9, One final marter to note, in fairness ro Mr Felstead in particular, is rthat, while there was a
failute to escalate important developments in China to the board-level risk-management
committees and to the wider board, it was not the case that there was no escalation or reporting
of matters at all. All of the important developments thar Counsel Assisting emphasise, save for
the CCTV news program, were escalated or otherwise circulated to Mr Felstead’s superiors
(either Mr Craigie or Mr Johnston). This extends to the following:

{a) The 6 February 2015 press conference, and the reference to casinos in that press
conference: in relation to these marters, Mr Felstead said he “may well” have reporred
them to Mr Craigie, he just could not specifically recall; and he said thar he assumed
that Mr Craigic would have heard about it at the same time that Mr Felstead did, since
Mr Craigie was on the same email lists as Mr Felstead.™ Further, there was reference
to the matter in a VIP intemational business update crculated at a CEO meeting on
18 March 2015.% Although Mr Craigie could not recall one way or the other whether
he was aware of the February 2015 press conference prior to the South Korean
Acrests, he accepted he received various news articles mentioning it shortly after ir was
held.

(b)  The 17 June 2015 arrests of the South Koreans: in relation to this matter, Mr Craigie
became aware of it at least by the time he was sent an email by Mr Rankin about the
matter.”” Mr Felstead sent an email to Mr Craigie addressing the matter.”

() The questioning of Mr BX: in relation to this development, this was drawn to the
attention of Mr Johnston by email to him from Mr Felstead.” The marter also came
to the attention of Mr Neilson, then General Counsel and Company Secretary of
Crown.™

00.  Ttis not the position, then, that there was no escalation or reporting of matters of importance
amongst senior management. Most of the important developments got to the most senior

# Chana subrssions, parageaphs 132-139.

85 Chen’s Federal Couart statement (CRL. 540000102500 ar paragraphs 51 and 32; Exhibir AS3.
BT T 8-TUIT-T1171/16.

¥ Exhibit AB16 (CPHLOOL.241.5285 at 5287).

B8 T1480/13-T1482/6.

¥ Lixchibit M198 (CRL.545.001.1108),

™ Exhibit M198 (CRL-545.001.1108).

"1 Exhibit R16 {CRL.G36.001.1747).

2 Exhibir R33 (CRL.O38.001.0655).
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officer (Mr Craigic), but not to the risk committees or the wider board, principally because
management assessed these developments in the light of advice from China experts,
WilmerHale and Mintz Group, which is discussed in more detail below.

91. Mevertheless, Crown acceprs, withour reservation, thar these marrers ought to have been
drawn to the attention of the board-level risk management committees and to the wider board.
It should be noted, however, that the February 2015 press conference and the South Korean
arrests did come to the attention of Mr Craige, who was a member of the Crown Risk
Management Committee at the ime. As he accepted in his evidence, it was a failing on his part
not to raise those matters with the other members of the Risk Management Committee.”

B4, Matters not in issue

L Many of the marters pur by Counsel Assisting are not in issue. They are ser our in Annexure
A

B5.  Matters in issue

93.  Thete are, however, certain submissions of Counsel Assisting that Crown says go beyond what
the evidence fairly supports or proceed from false premises.

94. By way of summary:

{a) The proposiion that Crown adopted a narrow and technical interpretation of Article
303 of the PRC Criminal Law, resting on fine distinctions,™ and thereby failed to
comply with the spirit of the law, is untair and wrong. The interpretation of Article 303
that WilmerHale conveyed to Crown, and that Crown adopted, was consistent with the
interpretation  expressed by the Supreme  People’s Court o two  ofhicial
pronouncements in 2005,

b The proposinon that management adopred an idiosyneranc view of Chinese business
law, namely, that Crown would only need a licence if it was operating an office in China,
and then consciously acted contrary to thar view by operating an office withour a
licence, is not supported by the evidence. Firsr, there is no clear evidence to support
the unstated premise of the proposition, namely, that Crown required a licence for its
activities in China, whether ot not operating an office. Secondly, there is no clear
evidence that anyone in management believed the Guangzhou apartment to be m
breach of Chinese business law.

{c) The proposition that the “crackdown on foreign casinos™ was directed to the “precise
business activities” of Crown in China™ is incorrecr. First, one would not assume that
the relevant remark in the 6 February 2015 press conference was directed to those
engaged in lawtul operations. One would assume any governmental “crackdown” was
directed to those breaking the law. Secondly, what has been referred to as the
crackdown on “foreign casinos™ comprises one sentence in a lengthy press conference
in which an official in fact referred to casinos in “neighbounng countries™, There are
good reasons to believe that these “neighbouring countries™ were countries closely
proximate to China, such as South Korea, and did not include Australia. Thirdly, the
official's remark was made in the context of a press conference relevantly directed to
so-called “vellow gambling crimes”, meaning gambling crimes connected with
prostitution and pomography,™ activities in which Crown of course did not engage.

T1497/14-32,

* China submissions, pacagraphs 191, 3500a).

** China subrmissions, paragraph 191,

% Expert Reporr of Margarer K. Lewas dared @ December 2009 ar [5.1]-[3.5] (CRL.340.001.00060]).
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{d)  The proposition that the South Korean arrests, the questioning of Mr BX, and the
CCTV report, were “obvious” and enduring escalations of nisk may be correct as a
matter of hindsight. Burt it tends to overstate the way in which those events were
perceived at the time and does not pay sufficient repard to the advice that was obtamned
by management in relation to each of those events. Further, it tends to assume a close
nexus between those events and the China arrests that is not apparent from the
substantial gap (more than a year) between each event and the arrests.

() The proposition that certain matters, such as the content of the letrer to Chinese
anthorities” and the lack of signage at the Guangzhou residential apartment,” can only
be construed as attempts to disguise or conceal illegal activities from the Chinese
authortes, or mislead Chinese authorities, is an extreme view. There are far more
obvious explanations for these matters. These explanations include the fact that the
advice Crown consistently received from WilmerHale and Mintz Group was to adopt
a low-key approach; the fact that China was a jurisdiction in which gambling was itself
illegal™ and anything connected with gambling was a sensitive topic;'"™ and the fact that
Chinese patrons did not want their overseas gambling activities to be known to the
authorities."" While these matters may give rise to their own problems, they gainsay the
proposition that certain matters are only explicable as attempts to deceive the Chinese
authorities.

(B The proposition that “management appreciated that there was a risk of arrest, detention
or conviction” for gambling crimes faced by staff"™ is not borne out by the evidence.
As put by Counsel Assisting, the proposition does not speak of a “material” risk.
However, given it is possible to say of almost anything that there is *a” risk that it might
occur, the proposition will be treated as being that management 1pprecmred that staff
were ar a material risk of areest and conviction for gambling crimes. The evidence does
not establish that. Tt does not go so far as to suggest that management, believing that
Crown’s operations stayed well within what was permitted by law, nevertheless
perceived a material nsk that staff would be arrested and convicted for gambling crimes.
Mo advice receved by mr{nra.gt:mt'nr was ever to that effect. Further, the proposition is
contrary o management’s own actions in travelling to China, including as early as May
2015." Mr Felstead teavelled to China on numerous occasions and was 1::|:nmp.=uued
by his wife on one such occasion (in the weeks before the China arrests).'™ Mr
O'Connor was of course arrested and convicted while in China.

{g]  The proposition that, by reason of the above matters, Crown consciously adopted a
business model that placed employees at ask of arrest and conviction for gambling
crimes in China' is contrary to the evidence that all relevant members of management
proceeded on the basis of leg"tl advice to the effect that Crown’s operations in China
did #at breach gambling laws. Nor did any member of the board or management think
there was a risk of arrest and conviction for gambling crimes. That is not to say thar
there were not nisks of operating in a totalitanan state like China where arbitrary actions
could occur.

" China submissions, paragraphs 265 to 271,
% China subrmssions, parageaphs 174, 179,
# See China submissions, paragraph 143,

1 T2068, 25-34.

WLT2068 /25-34.

12 China submissions, paragraph 3504a).

W3 FExhibir M18(0; M151.

4 T1375/31-47.

18 Ching submissions, paragraph 351
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(h)  The proposition that decision-making in relation to China was subject to undue CPL
influence™ relies on inflating the role of Mr Johnston while ignoring that all the other
kev individuals (Mr Felstead, Mr ('Connor, Mr Chen) only worked for Crown entities.

i) The proposition that there has not been any adequate examination of the facts, matters,
and circumstances leading to the China arrests'” disregards multiple streams of inguiry
that have necessarily led to a detailed examination of what happened in China. Those
streams of mquiry include the class action and the VOCGLR investigation. Responding
to the allegations in the class action required a detailed examination of whether various
risks in operating in China {including the risk of arrest and conviction of staff) existed
and, if so, whether they were known within Crown and, if so, by which individuals. The
allegarions also required a detailed examination of Crown’s risk-management structures
and procedures at the ime. These issues, and the facts and evidence relating to them,
wete canvassed in multiple reports to the board by Crown's solicitors, commencing in
late 2016."™ The board was advised that the mvestigation of these matters should be
carried out in this way, having regard to the pendency of the class action."” Responding
to the VCGLR investigation, which traversed most of the same matters concerning
China as those traversed in this Inquiry, similarly required a detaled investigation of
what happened in China. The VOGLR investigation has, like the class action, been the
subject of regularly reporting to the board by Crown’s solicitors. Further, the board
was provided with a draft copy of the VCGLRs detailed report in 2018 and a further

version of the report in 2019,

«

Counsel Assisting submitted that Crown’s view of Article 303 of the PRC Criminal Law
involved “two precise questions™ and rested on “fine distinctions™ " It was said o be a
“technical, narrow” view of the law.""” From this premise, it was submitted that, whatever the

letter of the law might have been, Crown failed to comply with its spirit.""

These contentions assume that there was scope for differing interpretations of Article 303 in
relevant respects. In particular, they assume that Article 303 was open to be interpreted either
as being engaged only where 10 or more PRC citizens were organised at one time to go abroad
to gamble or, alternatvely, as being engaged even where 10 or more PRC citizens were
organised cumulatively over a period of time. However, as is explained below, rwo official
pronouncements of the Supreme People’s Court had removed the scope for differing
interpretations relied on by Counsel Assisting,

As is clear and not disputed, the view that Crown took of Article 303 was based on the advice
it received from WilmerHale, a major international law firm. That advice reflected two official
pronouncements of the Supreme People’s Court as to the interpretation of Arncle 303.
Whether or not the WilmerHale advice specifically referred to these pronouncements is not ro
the point. As is explained below, they were both published in 2005 and WilmerHale, as Chinese
law experts, can be taken to have been aware of them and to have factored them into their
advice to Crowi.

1% China submissions, paragraph 11(c), 311, 356

17 China subrmissions, paragraphs 358, 362.

V8 TA4308 /1-3; T4604/45-T4605,/1-19.

1 T4 397 /20-29; T4407/4-9.

1% Board pack dated 200 June 2008 (CRL.S06.007.6384 at 6638 to 6683,
1 Exhibie MFIB,

112 China submissions, paragraphs 190, 3530{), 364.

113 China submissions, paragraph 31(b).

1 Ching submissions, parageaph 364
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98.  The frst official pronouncement is the “Supreme People’s Court and Supreme People’s
Procuratorate Interpretation on Several Questions Concerning the Specific Application of Law
in Caminal Gambling Cases”, 1ssued in May 2005 (2005 SPC/SPP Interpretation). Arncle 1
of the 2005 SPC/SPP Interpretarion provided as follows:'"

Any of the situations set our below, if undertaken for the purpose of profir,
will constitute “gathering a crowd to gamble™ as provided by Article 303 of the
Craminal Law:

1) organising three or more persons to gamble and generatin
OrEAnISmg € e p gamble | g 14
illegitimate profits by taking a cut of the winnings in amounts that
equal 5,000 yuan or more in aggregate:;

(2) organising three or more persons ro gamble where the amount
gambled is 50,000 yuan or more in aggregate;

(3) organising three or more persons to gamble where the number of
people participating i the gambling is 20 persons or more in
aggTegate,

(4) organising 10 or more persons who are citizens of the People’s
Republic of China to go abroad to gamble, from which kickbacks

or referral fees are collected.

|Emphases added.|

99, As can be seen from Article 1(4) of the 2005 SPC/SPP Interpretation, the requirement that
“kickbacks or referral fees™ be collected, and be collected from the organising, before Article
303 was relevantly engaged, was a requirement set forth in an official pronouncement of the
Supreme People’s Court. If the requirement that kickbacks or referral fees be collected, and be
collected from the organising, is to be cnticised as a “narrow” or “technical” interpretation of
Arnicle 303, that criticism must also be levelled at the Supreme People’s Courr.

100. Tt is also to be noted that Article 1 of the 2005 SPC/SPP Interpretation uses the expression
“in aggregate” in paragraphs (1), (2), and (3). Yer the expression is conspicuously absent from
Article 1(4), being the limbh of the 2005 SPC/SPP Interpretation televant to Crown's
operations in China,

101, The second official pronouncement on the interpretation of Article 303 confirms that the law
did not rurn on the aggregate number of people organised over a period of time. That second
official pronouncement is guidance issue by the Criminal Division of the Supreme People’s
Court in May 2005 (2005 Criminal Division Interpretation). The 2005 Criminal Division
Interpretation was issued at the same time as the 2005 SPC/SPP Interpretation (May 2003).
The 2005 Criminal Division Interpretation said this:"'"®

"o the nnmber of perrons erpanezed & nof calowlated on an agprepate basis; i iy necessary
that 10 or more PRC citizens are organized at one ftme fo go alroad o gamble.”

102, Thus, an interpretation of Article 303 that required the organising of 10 or more PRC citizens
to go abroad to gamble occur ar one time, as opposed to the 10 or more PRC citizens being
calculated by aggregating the citizens organised over a period of time, was the interpretation
adopted in two ofthicial Supreme People’s Court pronouncements: the first being the 2005
SPC/SPP Interpretation, which used the expression “in aggregate” in every paragraph except

13 China submissions, paragraph 107(c).
16 Expert report of Professor Margaret K. Lewas dated 13 November 2020 at [4.2].
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in the parageaph applicable to Crown; and the second being the 2005 Crminal Division
Interpretation, which explicitly said that the 10 or more PRC ctizens organised was not
calculated on an aggregate basis."” Again, such an inferpretation was not some narrow or
technical inferpreration unique to Crown or its advisers.

103.  Inattempt to make good their “fine distincrions” submission, Counsel Assisting submirted as
Follows:

T youe 're breading Chinese fanw and you go to jail i you're orpanising a fowr gron of ware

thaw 10 peaple an one oveaston, bt i's perfectdy fEne fo arganise a fover grosg of 10 peaple

s vy accasions, & resains e case oo that that i a fiwe dictinection or @ precise fepal

question """

104.  However, as the preceding discussion demonstrates, the interpretative choice posrulared by
Counsel Assisting in an attempt to illusteate Crown’s alleped reliance on fine distinctions is not
a choice that arose having regard to the authoritative pronouncements of the Supreme People’s
Court,

105, In short, Crown repeatedly sought advice as to compliance with Article 303 and the advice it
received was consistent with the interpretation of Article 303 espoused by the Supreme
People’s Court in official pronouncements. In those circumstances, it is not a fair criticism o
say thar Crown rook a narrow or rechnical view of Article 303 and failed to comply with the
spirit of the law.

106. Insofar as Counsel Assisting place reliance on the agreement of certain directors to
propositions put to them concerning “fine distinctions”, that agreement carries no weight in
circumstances where it was never put to the directors that official pronouncements of the
Supreme People’s Court meant that the putative ambiguity on which the propositions put to
them were premised did not arise.

Chinese business law propositions

107, Before dealing with Counsel Assisting’s submissions on Chinese business law, two preliminary
observations should be made.

108,  First, the contentions advanced by Counsel Assisting about Chinese business law are
somewhat tangential. This 1s because neither any Crown company nor any Crown employee
wis ever the subject of regulatory action in China for allegedly breaching Chinese business law,
Further, the media allegations did not say anything about Chinese business law ar all. The
media allegation that Crown operated “under the radar™ was certainly not premised on any
proposition about Chinese business Law.

109, Secondly, Counsel Assisting’s submissions on Chinese business law involve parsing
WilmerHale adwvices that were responding to queries about compliance with Chinese eriminal
law. Rightly or wrongly, it is plain that business law was not something that Mr Chen had in
mind when he sought those advices. Thar tends ro undermine the assertion of unethical
conduct, which assumes a conscious disregard for Chinese business law. To seek business law
advice and then to disregard ir is one thing. However, that did not occur here. Criminal law
advice was sought and in the course of giving that advice certain remarks were made that are
now grouped under the heading “business law adwvice™.

17 WilmerHale referred mo the Second Supreme People’s Court binding interpretanion in Exhibie M283, which includes
an email from Kenneth Zhou to Debra Tegoni of 18 Ocrober 2016 (CRL.522.001.3952 ar .3957).
118 T5735/0-12.
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110, Turning to Counsel Assisting’s submissions, the main submission is that management of
Crown adopted an idiosyneratic view of what Chinese business liw required, That idiosyncratic
view was that a licence to carry our Crown’s activities in China would only be required if Crown
were to operate a representative office. Crown then proceeded to act contrary to its own
idiosyncratic view by operating an office withour a licence, thus acting unethically."™

111, Counsel Assisting insist that they do not submat that, as a matter of Chinese business law,
Crown required a licence to carry out its activities in China. But implicit in the submission that
Crown adopted an “idiosyneratic view” of Chinese business law is the very clear sugpestion
that the view taken was erroneous. The “idiosyncranc view” submission very clearly sugpests
that Crown required a licence to carry ou its activities in China, whether or not it was operating
a representative office.

112, Further, it is apparent that Counsel Assisting are of the view that Crown was conducting
business 1n China and, 1n that conrext, Counsel Assisting emphasise the tollowing words 1 a
WilmerHale advice from 2013 “conducting business in China requires a business license or
otherwise government approval” (the proper interpretation of those words is discussed below).

113, In those ciccnmstances, the claim that to attack the contention that Crown required a licence
to carry out ifs activities is to attack a straw man can be seen to be specious.

114.  As the following analysis shows, it is nor possible to deal with the “idiosyncratic view”
submission withour examining its unstated premise, namely, thar Crown required a licence for
its activities in China, whether or not it was operating a representative office.

..\-r’-' |'.'I:"r.'." |".I".".".|'-|".-'.l'.'." .".'rJ.--'l" {..'i"-'.l.".'.n' |"|"(.'.n'.|'.n".' ?'f.‘r.-u' .":"I?'.'n'n'l""

115.  Such evidence as there is as to Chinese business law does not cleary point to the conclusion
that Crown was required to have a licence or other business registration for its activities in
China. There are rwo reasons for this,

116 First, the remarks in the WilmerHale advice relied upon by Counsel Assisting are open to
different interpretations.

] !l'| {.:l:'ll_lrlﬁﬂ_'I 1'|""-|Hr|r|.\lLrl Fi".'l_l!'i(”l O ]?.irr HlFil senrence irl .lll.‘\:l;ll'l'll.."rl ||i.|{_' ﬁi_‘l".ll;_l_" .;-_'Ti".'{_'ll [aa II'J |'II."'I'IT|;|i|T:|'
2013 that reads: “conducting business in China requires a business license or otherwise
government approval”,'™ Counsel Assisting omit the first part of the sentence, which is
important. It reads: “With respect to the potential liability on institutions™.

118.  Properly understood, the effect of the remark i the WilmerHale advice of 19 February 2013
was that, § Crown registered a Chinese legal entity, it would be hmited to a specified and
permitred scope of business, such as marketing hotel resorts, but that scope would nor extend
to encouraping or assistng Chinese nationals to visit and gamble ar casinos in Australia, This
scope of business limitation applied “to China entities only™."*

119, In the same 19 February 20013 advice trom WilmerHale, they adwised that Crown employees
in China could lawtully engage with existing or potential customers provided they complied

1 f:|1||1.| '\'.I,II:-IT'II\‘\.IIII'I'\. '|'»||:-|5_[|'.-|'|’!|'|‘. 178 '|R|:', '-'ﬁ|||::.|:_
12 Exhilae M27 (CRI.545.001 0615).

1 Q2 (CRL625.00141 51),

12 (32 (CRL.625.001.0151).
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with Wilmerllale's advice as to Article 303 (that is, employees could not organize at one time
10 or more PRC citizens for overseas gambling and must not benefit from such activities by
receiving a kickback or referral fee).'™

120.  Ar the rime WilmerHale gave their 19 February 2013 advice, they did not know whether Crown
had registered a Chinese legal ennty. However, by 19 August 2014 they knew that Crown had
not registered such an {':I‘.Ilil:_l.'.l'll In that context, WilmerHale’s advice of 19 August 2014
conveyed that it was fine for a foreign company without any presence in China to have
employee contracts with Chinese nationals,’™

121, The 19 August 2014 advice went on to speak about the fact that it “may be advisable™ to set
up some formal business registrations, such as a representative office in China, but there was
no suggestion that such a step was essential to comply with the law." The remark thar it “may
be advisable™ to set up a representanve office 15 far from advice thar Crown was requred under
Chinese business law to do so.

122 Artned with the ko m'|ﬂ.|gc that Crown did not have any licence or other formal business
registration, WilmerHale continued to advise up until the arcests that Crown employees in
China could lawfully engage with existing or potential customers provided they complied with
the WilmerHale adwvice as to Article 303,

-~ Consistently with that advice, when Mr (O’Connor was asked about the
part of the sentence in the 19 February 2013 WilmerHale advice that reads “conducting
business in China requires a business license or otherwise government approval™, he said that
he did not regard Crown’s activities in China as “conducting business™,"™ Thus, even if the
remark in the 19 February 2013 WilmerHale advice be interpreted in the way for which
Counsel Assisung conrend, ir 15 not clear thar Crown was “conducting business™ in China in
the sense engaging a relevant Chinese business law (whatever that law might be).

Mo .ﬂu.lr'!.i':.-;r'.-.l.l" .TJ.I.'.'.".f.I.'.l'

124, As noted, Counsel Assisting submit that management understood that a licence was required
. = b : : i iy
to operate a representative office and vet an office was operated without a licence.”™ This
) : ; - i
submitted to constiture “plainly unethical” conduct.™

125.  Three poinrs need ro he made in response to this submission.

126.  First, the implication of the submission is that management consciously proceeded in a manner
CONETAry o what I|1|::|. understood to be lawful as a mamer of Chinese business law. The
submission thus requires management to have specifically turned their minds to the
requirements of Chinese business law and then to have chosen to disregand them, There is no
clear evidence of that, As already mentioned, it 1s clear that the focus of management was on
the criminal law. The WilmerHale advice relied upon by Counsel Assisting to support their

13 Exhibar M27 (CRL.545.04K1 .0615).

14 Exhibae P7 (CRL.G23.000.0007 ac 00100

15 Exhibar P7 (CRL-G25.0000 0007 ar D010,

1% Exhibie P7 (CRL.G25.000.0007 ac 00100

127 Exhihir R43 |:[_:|{| LBROO0T .IHll:lrl:l. Counsel ARSI HNE |'\|_'r.<_'|' o thas ar Ching subdamnas e INE, |,'I;|.1';|,3-_:I.‘il'|':-|'l ]'I'I:.I_'].
12 T1993  30-49.

12 Ching subimissic s, ]'sc-||‘:-'|5_l'1‘:-|'|'r'|'| 1654

1 China subrmssions, paragraph 178180,
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business law contentions was responsive to requests for advice by Mr Chen about compliance
with the criminal law.

127.  Secondly, the submission can only extend to those members of management who were aware
of the Guangzhou apartment ar the time. No director, including Mr (fr;Ligi[*."’“ was aware of if.
Mr Felstead had no knowledge of it." Mr Felstead specifically objected to a proposal to have
a representative office in China.™ Mr Felstead also said that he was not aware of any

*! The only members of management who said in their

& & s . -

evidence that they were aware of the Guangzhou apartment at the time are Mr O’Connor, Mr

Chen, and Ms Willlamson.

requirement ta have a business licence.

128. Thirdly, as to those three members of management, there is no clear evidence that they
constdered the aparrment to be in breach of Chinese business law:

() As o Me O'Connor, his evidence was thar, while he was aware thar a residential
apartment was being used to store visa-processing materials, he would not describe it
A% a n-l':n-::.l.-nl;l.riw.-:_- ut't_IL‘:L'..""':' There is no evidence that he concewved of the use of the
apartment as violating what he understood Chinese business law to require, He may
ot may not have been wrong, But the point is that his conduct cannot be described as
unethical.

(b As to Mr Chen, who no longer works for Crown, the Inguiry never heard from him.
Whether he rook the view that the Guangzhou apartment was operating in breach of
Chinese business law 1s not the subject of evidence. Further, it 18 apparent that his
focus was on the Chinese criminal law, which tends to weaken the sugpeston of
conscious disregard of the putative idiosynerane understanding of Chinese business
L,

1% That
being the case, the remark in the 19 February 2013 WilmerHale advice that
“conducting business in China requires a license”, even if interpreted as Counsel
Assisting contend, would not, in her eves at least, have provoked an apprehension
that Crown required a licence as a matter of Chinese business law.

129, Finally, insofar as it 1 submicted that management disregarded an instruction not o open an
office, ir 18 not clear thar the instruction said to have been disreparded was direcred to such
premises as the Guangzhou aparrment. The instruction said to have been disregarded was Mr
Felstead’s remark in a 10 February 2015 email that “having them operate as non-gaming offices
doesn’t seem overly practical to me”.'"" This remark was in terms directed to AON-ZAming
offices. Mr Felstead appears to have been saying that it did not make sense to open a non-
gaming office, such as a representative office marketing Crown’s hotels, in a context where
Crown was secking to atrract Chinese patrons to gamble at its casinos, It is by no means clear
that the operation of a residential apartment, used by only one administrative employee for
visa processing putposes and to store visa-processing materials, was contrary to Mr Felstead's
instruction.'™

130, None of this is to say that the Guangzhou apartment ought to have been operating. Further,
there 15 no doubt that its existence should have been drawn to the attenton of the board-level

BUT1471 /45-T1472/ 1.

2 T1131/14-19.

153 T 134,/29-30.

1 T1156/31-43.

13 T1997/21-22.

1% Exhibir R43 (CRL.680.001.0006).

15" Exhibae M141 ({CRL.545.001.0021).

134 See Jane Pan's Federal Courr statemenr ar [11] (CRLS40L001.0193).

ME 165350152 3 jl
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risk committees, But the suggestion that it demonstrates unethical behaviour because
management believed its existence to be contrary to Chinese business law is not supported by
the evidence.

Proposition ncerning the February 2015 press conferen

131. Crown does not dispute that the 6 February 2015 press conference was an important
development in the operating environment in China. Crown accepts that it ought to have been
drawn to the attention of the board-level rsk committees and to the wider board, so that the
decision as to how to proceed could be made by the board. It is not disputed thar these matters
represent failings.

132, Bur Counsel Assisting’s submission that “[t]he precise business activities that Ceown Resorts
staff in China were undertaking had been identified by the Chinese government as being

subject to the crackdown™™ is not accurate for at least four reasons.

T ' g : ¥ i

133.  First, looking at the matter through western eyes, one would not regard one’s activities as
within the purview of a governmental crackdown if one had been advised that those activities
were not in breach of the law. The convictions of Mr O'Connor and three administrative staff
show that rule of law assumption to have been mistaken. However, armed at the time with
legal advice that Crown’s operations in China were lawful, management should not be judged
as severely as Counsel Assisting sugpest for taking the view that those operations could
proceed.

The poees conference war directed af casinns fo “weiphbogring oo frres "

134, Secondly, it is not clear that the relevant remark in the press conference was directed at casinos
in Australia. Whar is described as the announcement of a crackdown on “foreign casinos™ is
in fact a single sentence forming part of an answer to a reporter’s question in a lengthy press
conference, In response to a gquestion from a Beging Times reporter in the gquestion and answer
component of the press conference, a Chinese official said:"*

"Many of oar nefghbonring countries bave casinos: they bave established in China some offices
to attract and soficit Clinese citizens to go ontside the borders to gameble: this is alse a focal
point of the crackdonn."

135. The evidence of Professor Lewis in the class action 15 that the reference in this sentence to
“neighbouring countries”™ was a reference ro countries of close proximity to China.™ Tt did
not pick up Australia. That is consistent with the view taken by Wilmerllale."™ It is also
consistent with the arrests of staff of South Korean casinos in the months following the press
conference,

The press conference nas divected to those engaged in “yellon " parabling crimes

1 China submissions, paragraph 191.

M Expert Report of Margarer K. Lewis dated 9 Decemnber 2009 (CRL.540.001.0006 at [53.5.3].

W Expert Report of Margarer B Lewis dated 9 December 2009 (CRL. 5400000 0006 at [5.5.3.2].

142 Exhibar M195 {CRL.545.001.0098): “Chinese gamblers have starred to travel more frequently o neghbouring
countoes, regions such as South Korea, Malaysia, and Vietnam™; Exhibic M234 (CRLS2Z2001.0076 ar O07H): = ... it
appears that government is now focusing on casinos in neighbouring countries which has arreacted a large number of
Chinese nationals, such as Korea”,
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136, Thirdly, the relevant part of the press conference was focused on “vellow gambling crimes™,
meaning prostitution and pornography,™ and these were of course not activities in which
Crown was engaged. Consistently with the focus of the press conference on “vellow gambling
crimes”, the South Korean operators whose staff were arrested in the months following the
press conference were alleged ro have been arranging prostirutes for clients.'

P ; f e rence and Ching arrves

137.  Fourthly, if there were a “precise” correspondence between the February 2015 press
conference and Crown’s activities, it is not apparent why nearly two years passed berween
those events.

o s that the Febraary 20105 press conference should har seart

138. Notwithstanding the points made in the preceding paragraphs, Crown accepts thar the
February 2015 press conference was a serious change mn the state of affairs in China and a
potential heightening of the rsks of a company such as Crown operating in China."™ Those
matters tend to emphasise the serious mistake that both Mr O’Connor and Mr Felstead made
in not reporting the February 2015 press conference to Crown’s risk management committees.
There is evidence, however, that the press conference statement about a crackdown was widely
known ar management levels by March 2015, including by Mr Craigie.""

139, What is clear from the evidence is that concern about the February 2015 press conference
waned after further legal advice was obtained. One illustration of that is that Mr Felstead and
Mr O'Connor resumed their travels to China by May 2015 after a short break while the

position following the February 2015 press conference was clanfied.

Assertion that events should have been seen as “obvious™ escalanons of risk

140.  As has been acknowledged already, the South Korean arrests, the questioning of Mr BX, and
the CCTV news teport were important developments in the operating envitonment in China
that ought to have been drawn to the attention of the nsk-management committees and to the
wider board. Thar they were not represents a failing, There 1s no dispute abour that.

141,  Whether it is nght to suggest that these events ought to have been percerved at the time as
“obvious” and persisting escalations of rdsk™® in the face of the legal and other advice thar was
obrained is another question.

Vouih ﬂﬁ!rﬂ'ﬂ dTTESEE

142, As to the South Korean arrests, it is difficult to see how the evidence allows that event to be
tairly characterised as an “obvious” and persisting escalation of nsk at the oime in the eyves of
Mr Johnston, Mr Craigie, Mr Felstead, Mr O’Connor, and Mr Chen. Those individuals all
received advice from Mintz Group thar the South Koreans arrests were “an isolared case”. -

Mintz Group said it was “convinced” of that."™ The advice drew attention o the Koreans’

14 Expert Report of Margarer b Lewis dated 9 December 2009 (CRLS4H0L001.0006 at [5.1]-[5.5].
4 T1500/15-27.

15 See the evidence referred o in the China submissions, paragraphs 200-206.

144 See Exhibit AB15 (CPH.001.241.4993), attaching AB16 (CPH.A01.241.52835) and Exhibit M16%
[CRL.522.001.0136).

147 See, for example, Exhibit M180 and Exhibit M181.

18 See, for example, China submissions, paragraph 336,

143 Exhibar M202 (CRL.522.001.42200.

1% FExhibit M202 (CRL.522.001.4220).
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contravening of Chinese currency laws and use of cash for “client entertainment”," by which
was meant prostitution,' Neither of those activities was engaged in by Crown.

143.  Further, the submission that the South Korean arrests represented an “obwvious™ escalation of
the risk ro staff assumes a strong nexus berween thar event and the arrests of Crown staff. Bur
there was one year and four months passing between those events.

144, None of this is to dispute that, with the benefit of hindsighe, the South Korean arrests can be
classed as an obvious escalation of risk. However, the factors affecting the thinking of
management at the time must be acknowledged.

Duestioning of M BX

145.  Turning ro the questioning of Mr BX, the submission thar this ought to have been seen by
management and Mr Johnston ar the time as an “obvious™ escalation in risk does nor fairly
account for the advice management received at the time. The request for a letter confirming
Mr BX's employment was certainly not seen by WilmerHale as alarming. They advised that a
letter chawld be furnished."™ Mintz Group had the same advice and said that such a request was
“normal”™.'™" Purther, when the letter was furnished, Mr BX reported that he had been told by
the police that everything was all nght.'" Mintz Group’s remark that, unavoidably, the letter
“could” be used as evidence was as to a possibility not a probability."™

146. I was asserted by Counsel Assisting that, upon the questioning of Mr BX, management and
Mr Johnston “knew that there was an informant™""" At times, Counsel Assisting also seemed
to assume a continuing informant. That assertion appears to assume consciousness of llegal
activity (one does not nform on lawful activity). However, Counsel Assisting accept that
Crown did not knowingly break the law.

147, Further, the submussion that the questioning of Mr BX and the request for the letter was an
obvious escalation of the risk to staff disregards the expert advice that had been given from
eatly times that such questioning was something that occurred in China™, and assumes a close
nexus between those events and the arrests of staff that is not apparent from the 15 months
between them. The assertion that Chinese authorities “were no doubt enlarging the evidentiary
pile™™ in this lengthy period is speculation. Moreover, it 1s not apparent what further material
needed to be added to the “evidentiary pile” in those 15 months given the details in the letter
and what Mr BX had apparently told authontes (including that Crown had casinos in

Australia),

TV mewr proprae

145, Asto the CCTV news program, the advice of WilmerHale sought in response to that program
indicared thar the government was focused on “casinos in neighbouring countries which has
[sic] attracted a large number of Chinese nationals, such as Korea”." The advice was that
employees should not “ger involved in any activities which may potentially raise money-
laundering or foreign exchange evasion issues” and that marketing materials should not

15 Fxhilue M202 (CRL.522.001.42200,

52T 590,/15-27.

19 Exhibie R15 (CRL.636.001.0411),

¥ Exhilie K17 (CRL.G3S.001.0001).

15 Exhibae 036 (INQ950.002.0157).

1% Fxhibat R17 (CRL.638.001.0001),

157 T5738/22.

1% Exhilies M14 (CRL.545.001.0595) and M15 (CRIL.545.001.0750).
15 TST38,/43-44.

ok Fxhibae M234 (CRL.522.001.0076 at 0078).
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“expresshy” promote the casino business." That is far from advice from which one would
draw, as an “obvious” conclusion, that staff were at risk of arvest and conviction for gambling
crimes. The advice of Mintz Group on 15 Ocrober 2015 was that “your team should not feel
overly concerned™." That advice was followed up on 19 Ocrober 2015 with the following
advice:'™

"1 thowght T wondd pass along the fey reswlts af osr inguivies néth abosut 8 seharate sawrves
these past 5 days, AL point fo e recent arvests being very speeh poinied ai the Korean enfity
an questton, and nof part of a broader crackdown swnderway. Your team showld be in pood
shape for iy activities this meek, though the same pronnd rules are mggested ar we disonrred
eardier.”

149, Adwice that “[y]our team should be in good shape for irs activities this week™ is hardly advice
from which a conclusion of escalating risk ro staff is “obvious™

150.  Further, the premise embedded within the proposition that the CCTV broadcast was an
“obvious” escalation of risk, namely, that there is a clear nexus between that event and the
China arrests, does not sit conformably with the whole year that passed between those two
cvents,

Hindripht

1531, Again, none of the foregoing is to say thar these evenrs were not significant and not a canse
For alert. MNor is it to say that they should not have been reported up the line to the CEO, Mr
Craigie, to the board-level risk committees and to the wider board. There is no doubt that they
should have been, But the proposition that they should have been seen at the ame as “obvious™
and persisting escalations in the risk of being arrested and convicted for gambling crimes is
influenced by hindsight, tends towards overstaremenr, and ipnores the content of the advice
received in response to each event. It also assumes a close nexus berween each event and the
China arrests thar is difficult to reconcile with the periods of time, measuring more than a vear,
passing between them.

LR

152, Counsel Assisting characterised certain matters, such as the content of the letter to the Chinese
authorities and the lack of signage on the residential apartment, as constituting attempts to
“disguise” or “conceal” Crown's activittes from Chinese authorites, or to mislead Chinese
authorites. Allied ro this notion seems to be the proposition that anvthing less than specifically
calling attention to the fact that Crown was a gambling company is to be equated with
deception or dishonesty,

153. These propositions ignore other, more obvious explanations for the matters said to be
instances of attempted deception and also ignore certain realities of operating in China, There
are at least four poinrs ro make in this regard.

154, First, restrictions on gambling-relared activity in China were very exrensive." Gambling itself
was illegal in China." The vast majority of gambling-related enterprise in China was illegal.'™
So far as gambling matters are concerned, there was a very narrow field within which one could
operate with the law, as set out in the authontative official interpretations of Arocle 303, This

el Exhibie M234 (CRL.522.001.0076 at 0077).
12 Exhilue M230 (CRL.545.001.0015).

163 Fixhibit M235 (CRL.545.001.0014).

U4 Exhibie A263 (INCL500.001.2504),

1% See China submissions, paragraph 145,

1 Exhibit A265 {TNC).500.001.2504),
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is the environment in which Crown, a casino and resort company, was operating. To minimise
the nsk of inadvertently trespassing upon wide-ranging restnictions on gambling-related
activity (or being mistaken to be trespassing upon such restrictions), it was not irrational or
unreasonable not to actively call artention to the facr that Crown was in the business of
gambling. Common sense, rather than deception, is a far more probable explanation for the
low-key approach that was adopted,

155, Secondly, there were community and cultural sensitivities about anything to do with gambling
in China."” Further, Chinese patrons had a strong desire that their gambling activity not to be
known to authorities.'"™ Travelling overseas to spend large sums of money on gambling was
apt to make one a target of the Chinese authorities” attention.'” That was because the
corruption crackdown had direcred the arrention of Chinese aurhorities ro the wealth of privare
citizens and the fact of gambling overseas was an indicator of that wealth."™ Once again, these
matters are a more likely explanation for the low-key approach adopted than some active
attempt to deceive Chinese authorities,

156.  Thirdly, an approach whereby Crown did not call attention to Crown’s core business was the
approach advised by the China experts, WilmerHale and Mintz Group, neither of which would
have advised anything that they considered would increase the risk to staff of arrest and
conviction for gambling crimes. For example:

(a) In WilmerHale’s advice of 9 February 2015 following the February 2015 press
conference, they advised: “Emplovees should also avoid dealing with government
officials to the extent they can because of the ongoing anti-corruption campaign.”™

(D) In WilmerHale's advice of 15 October 20135, they said: “Under the current
environment, it appears important that our marketing (and marketing matenals) do

#3172

not expressly promote the casino business™.

{c) In Mintz Group’s advice of 13 March 2015, they said: ... proceed with marketing
ar 1T

efforts, but keep them low-key, with small groups at a time, and no publicity™.
id) This advice to adopt a “low key” approach was repeated in Mintz Group's advice of
25 March 2015.'™

{e) In Mintz Group’s advice of 28 June 2015 following the South Korean arrests, they

said that it was important “not [to] allow activities to become roo high profile”.'™
157.  Thus, an approach in which Crown did not call attention to the nature of its core business in
China was an approach consistent with the advice it was receiving from Chinese legal and
security experrs, who as mentioned would not be providing advice thar they considered
increased risk. The advice Crown was receiving is a further, more probable explanation for the
lowe-key approach than an attempt to decerve Chinese authorities,

158,  Fourthly, Counsel Assisting’s submissions as to “concealment™ and “disguise” appear to
assume consciousness of illegal activity, Counsel Assisting submitted that that “there is an
important distinction between acting &galfy in a low-key way and Crown Resorts deliberately
rrying ro disguise or conceal its activiries in China from the Chinese authorities™." Bur Counsel

L& T1076,/1-8; T2068,/25-34.

188 T1976,/1-8, T2068/25-34.

189 Fxhibir A1500TMNCL 100001 1.0022),

17 Fxhibdt A1S0 (TNGL 10001 1.0022),

1 Exchibar M141 {CRL.545.001.0021

172 Exhibat M234 {CRL.522.001 0076 at 0077).
U3 Exhibar M166 (CRL.522.001.0168 at 0169,
1™ Exhibit M176 (CRL.A22.001.0127 at 0133).
1™ Exhubar M202 {CRL.545.001.0021 at 0023),
17 THTIR/14-17.
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Assisting accept that the media allegaton that Crown knowingly breached the law was false,
At the very least, there 15 a tension between Counsel Assisting’s submissions as to
“concealment™ and “dispuise™ and their acceptance that Crown did not knowingly break the
law.

159.  Turning to the specific matters that appear to be relied on by Counsel Assisting as instances
of concealment or deception:

{a) The letter to authorities — the letter was sent an Crown letterhead. Tt identified the
full names of three Crown entifies, indur]ingr Crown Melbourme and Crown Resorts,
and set out the company details of each.'” As to the form of words used, WilmerHale
advised that the letrer should conrain “one or two sentences on Crown Resorts, such
as it is a well-known resort hotel in Australia with a long hisrory™."™ The sentence
went bevond that and said: “Crown Resorts is one of the leading hortel, resort and
entertainment companies in Australia and is listed on the Australian Stock
Exchange”. The reference to “entertainment”, to which WilmerHale did not advert, is
a euphemism for gambling. The formulation is generic and commaonly used.”™ The
proposition that the letter was some sort of attempt to be less than honest with the
anthorities has no sound basis.

(b Lack of branding of the Guangzhou apartment' — this was a residential apartment.
The proposition that the lack of Crown branding on a residential apartment indicates
deception travels well bevond any reasonable view of the matter. Insofar as Counsel
Assisting rely on Mr Craige’s agreement with the proposition put to him that the
Guangzhou apartment was an attempt to disguise from the Chinese authorities the
fact that Crown was operating an office in China, Mr Craigie had no
contemporaneous knowledge of the Guangzhou apartment (and nor did any other
director asked about it). Mr Craigie did no more than agree with a proposition based
on a set of assumprions in circumstances where he had no knowledge of how or why
the Guangzhou apartment was leased.

{c) The existence of a set of marketing collateral for China different from thar used in
other jurisdictions"™' — as Mr Craigie’s evidence showed, this was simply a matter of
compliance, not deception. Mr Craigie drew an analogy with vetting Victorian
marketing collateral to remove p::uLer machine imagery.'™ When that is done as a
matter of compliance, as it is done, it is not suggested that it involves some sort of
disguising of Crown’s activities in Victoria. Likewise, there is no basis to find in the
existence of a different set of marketing collateral for China some attempt to deceive
authorities in that junsdiction.

(d)  The removal of the Crown logo from private jets — to the extent that these jets flew
into China,"™ the removal of the Crown logo was consistent with the desire on the
part of Chinese parrons for discretion and was consistent with adopting a low-key
approach in China, which approach was not irrational or productive of increased risk
tor the reasons already idennfied.

177 Exhilie K18 (CRL.G38.001.0005).

17 Exhibir R15 (CRL.G36.001.0411),

I™ T2355/24-34.

18 China submissions, paragraphs 174, 179,
Y China submissions, paragraph 194,

162 T'1 401 / 14-20.

18 See T1136/39-41,
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160.  Michael Chen's proposal to obtain foreipn worker permits'™ requires separate attention. The
proposal never went anywhere. That suggests Mr Chen thought better of it. There is no doubt
that the idea indicates a moment of very poor judgment. Mr Jalland rightly described ir as a
stupid idea.'™ The idea should never have been conceived. However, the proposition that it
was triggered by an intent to deceive Chinese authorities is less clear, and somewhat extreme.
It may be that the idea was driven, not by a desire to deceive Chinese authorities, but by a
concern to reassure staff (so much is suggested by Mr Chen's description of the proposal as a
“precautionary measure™).'"™ Mr Chen, who has not worked for Crown since early 2017 years,
did not give evidence as to why he floated this proposal but did not pursue it.

161.  The interactions of the three Chinese staff members with police also needs to be dealr with
separately. Whar exactly they said ro the authorities who questioned these statf members is
unclear. We have Me BX's ditect account of what he told authorties, which included the fact
that the company he worked for had casinos in Australia." He also said that his role was
processing visa applications,'™ If and to the extent that he lied to authorities, that is of course
improper. In that regard, it should be acknowledged that Mr Chen's email to Ms Williamson
and Mr O'Connor of 9 July 201 5 said that Mr BX told police that he worked for Crown Resorts
and assisted in organising leisure tnps for customers.'™ If he said this, it was misleading, but
that s Mr Chen's third-hand account and it does not coincide with Mr BX's own account in
Chinese (as translated)." Nor does it match Mr Zhou's account in his email of 9 July 2015
after speaking directly to Mr BX."™ The email between Mr (FConnor and Mr Felstead of
10 July 2015 reflects Mr BXs direct account,'™

162.  Whatever the true position, it is instructive to try to put oneself in the shoes of a local Chinese
staff member. As already noted, pambling was illegal in China. There was likely to be a
sensitivity about anything connected with pambling, as Mr Chen’s statement to the VOGLR
alludes to." This is understandable in circumstances where many gambling-related activities
were unlawiul in Ching, including organising PRC citizens to go abroad to gamble outside
certain defined circumstances. Mr BX may also have said that he did not organise “groups™ of
gamblers because he was conscious that the organising of such groups was illegal were the
number organised ar the one tme was 10 or more. In the crcomstances, it s far from clear
that those Crown executives who read the emails should have concluded thar their employee
had lied, or thar they should rake any action by way of informing on rtheir own employee and
endangering him. More imporrantly for present purposes, the ultimate question is the relevance
of these events to current suitability. In thar regard, Crown submits thar the idea thar
staternents made by a local Chinese worker under questioning from authonties speaks to a
cultural problem running throughout Crown and persisting to the present day should not be
persuasive,

163.  Another point to bear in mind, particularly when assessing the position of the local Chinese
staff under questioning from Chinese authorities, is that any charge of gambling offences, even
if erroneous, was almost certain to result in a conviction. The unchallenged evidence of
Professor Lewis in the class action is that China had at the time of the arrests a conviction rate
of 99.92%." The atrocious conditions faced by anvone in Chinese prison are described in

18 Exhibir M139 ({CRL.545.001.0025).

185 T3206, 20-44,

185 Fxhibir M139 (CRL.545.001.0025).

187 Exhibae O36 (INQ.OS0.002.0157).

15 Fxhibir O36 (INQ.O50.002.0157).

18 Exhibit R15; see also T5326,/12-17.

1% Exchibie O36 (INQ.O50.002.0157).

" Exhibar B33 (CRL.638.001.0655).

12 Exhibir O28 (INQ.950.002.0140).

19 Exhibir N28 (INCQ.140.020.0247 at 0247 _049, 0247_071 and 0247_(80).
1™ Expert Report of Margaret K. Lewis dated 9 December 2009 (CRL.540.001,0006 at p 42 [1.2].
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harrowing detail by Mr O’Connor in his Federal Court statement.'” Bearing in mind the near
certainty of a charpe resulting in a conviction and the conditons that one would face in Chinese
prison, and bearing in mind the limited scope within which it was lawful to organise gambling
tours, the responses of the local statf ro the Chinese authorities under questioning can be seen
in a motre sympathetic light.

Alleged appreciation of the risk of arrest and conviction for gambling crimes

164.  Counsel Assisting submitted that “management appreciated that there was a nsk of arrest,
detention or conviction” for gambling crimes."™ As noted above, this submission will be dealt
with on the basis that it refers to an appreciation of a marterial risk to staff of arrest and
conviction for gambling crimes. The evidence does not establish any such appreciation.

165.  Counsel Assisting referred ro the email from Michael Chen sent on 26 March 2013 in which
he referred to the China ream “living in constant fear of getting rapped on the shoulder™. " By
“tapped on the shoulder™, Mr Chen was referring to the possibility of staff being questioned
by Chinese authorities, There 15 no reason to think that he was referring to staff being arrested
and convicted for gambling comes. He said thar it was not uncommon or unusual, whatever
the industry, for authorities in China to “show up unannounced and interrogate a staff
member”. The point that Mr Chen was making in the email was that, while unannounced
questioning by authorities did occur in China, Crown had obrained advice thar “rhe activities
we undertake in China do NOT violare any criminal laws™ and that, as to the possibility of
questioning, a protocol had been developed with WilmerHale. Mr Chen drew a distinction
between the present position and the position when he worked at Caesars. He said that, when
working for Caesars, the team would “duck for cover” from time to time because “we did not
have good advice to know that the activities were NO'T illegal”,

166. His email was principally to say to Mr Felstead that steps had been taken to deal with the
concerns of staff about being “rapped on the shoulder™: (1) a protocol had been prepared; (2)
advice had been obtained to the effect that Crown's activities were clearly not illegal. The email
wits not saving that there was an outstanding concern that needed to be addressed. Relevantly
for present purposes, while the email drew attention to the possibility of unannounced
questioning by authorities, it did not say that, notwithstanding the clear advice Crown had
received that its activities were lawtul, staff were at nsk of being arrested and convicted for
gambling crimes. It was to the opposite effecr.

167. Mt Chen’s email is relied upon by Counsel Assisting to suggest Mr Felstead and Mr O'Connor
{(who received the email) appreciated that staff were at risk of arrest and conviction for
gambling crimes. However, the email does not go so far. It falls short of a warning that staff
were at material rsk of arrest and convietion for gambling erimes notwithstanding the legal
advice.

168.  Further, the notion that management perceived a material nsk of arrest and conviction is
contrary to their own actions in travelling to China after the email, as Mr Felstead,
Mr O’Connor and Mr Chen frequently did. (Quite apart from their concern for the welfare of
staff,"™ they would not have travelled to China if they had considered there to be a marterial
risk of arrest and conviction.

195 Exhile B34 (CRL.340.001.02100, [150]-[174) (0243-.0247) deal with Mr O'Connor’s time in prison. His statement
also deals wirh the coercion that was applied to him to ger him to sign a statement (in Chanese) ([126]-]149]; 0235-
0243). Further, Mr (FConnor explains how he would have faced the prospect of enduring indefinite detention had he
not pleaded guilty (ar [175]-[178]; .0247-.0248).

1% China submissions, paragraph 35004).

7 Exhibae M30 (CRL-545.000.0611).

'™ See BExhubat M136 (CRL.522.001.0572).

BIE_§65299352 3 -ag



VCG.0001.0002.6436_0040

CRL.769.001.0040

169, To the extent that it is suggested that the deferral of travel by senior executives to China in
February 2015 was triggered by a fear of arrest and conviction, this is not bome out by the
evidence. Mr Felstead rejected thar proposition.' He said the decision was abour keeping a
low-key profile and not dmng a large road show until the picrure was clearer.™ Thar is ennirely
consistent with the resumption of travel to China VIP infernational executives in May 2015.*"

All il i relats i 15100 -makin

170, To the extent that it is sugpested that the decision-making in relation to China was unduly
influenced by CPH,™ that proposition is not sustainable.

171.  The key executives involved in decision-making on China were Mr Felstead, Mr (’Connor,
and Mr Chen. None of those executives was a CPH representative. Mr Craigie was aware of
certain developments in China. He was not a CPH execurive.

172, The proposition that CPH had substantial influence in the decision-making in relation to China
relies on overstating the role -::-F Mr Johnston. It involves characterising the VIP Working
Group as “Mr Johnston's group™. ™ No witness accepted that “CPH Working Group” was an
appropriate label for the “VIP Working Group™.™ Attendees of the VIP Working Group were
Mr Felstead, Mt O'Connor, Mr Chen, Mr Theiler; and, less frequently, Mr Barton, Ms Maguire,
and Mr Kunaratnam. None of those individuals was a CPH representative. The CPH
representative who regularly attended that group was Mr Johnston, and he had been a director
of Crown Resorts since 2007, There is some evidence that Mr Kady and Mr Bennett from
CPH attended one of the early meetings, but it does not go further than that. Everyone else
attending that group worked only for a Crown entity.

173,  The evidence shows that the key decisions in relation o China were made by Mr Felstead, Mr
(Connor, and Mr Chen. Mr Johnston was aware of certain events and was consulted abour
certain matters. Mr Johnston’s evidence was thar he arrended the VIP Working Group in order
to lend assistance on issues where he had special expertise,™ and there was no serious
challenge to this evidence. The suggestion that he directed the course taken in China in the
exercise of supposed CPH control overstates his role and is not supported by the evidence.

174, As to the overall strategy to be followed in China, that may have been discussed at the VIP
Working Group, but it made no deasions. The deasion to adopt the platform junket strategy
was made by the board on the recommendation of Mr Craigie.™

175.  As to the effect of the VI Working Group on reporting lines, although it appears thar the
reporting lines that Mr Felsread followed were affected to some exrenr by the facr thar Mr
Johnston was an attendee ar the VIP Working Group, this should nor be oversrated. Tt is
certiinly not correct to say that the VIP Working Group was itself a separate reporting line or
that Mr Felstead reported to the VIP Working Group.

176. Moreover, there was certainly no intention to affect reporting lines. The evidence of Mr
Johnston and others, as qunred by Counsel Assisting at T5710/8 to T5711/23, was that the
idea behind the group was that Mr Jehnston could lend his particular expertise to guide and
assist the VIP executives in the execution of their duties. There is no evidence that the VIP
Working Group was established for anything other than a bona hide purpose.

= T1195/18-21.

20 Thacl.

20 W80 (CRL.G05.010.4316); M181 (CRL305.010.4318); T1374/22-37.
2 China subomissions, paragraphs 11{c), 311, 356.

“8 China submissions, paragraph 350.

™ Compare T1460/5-7,

202 'T2935/22,

26 T 494,/ 16-25.
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