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Introduction

We welcome the opportunity to submit to this Royal Commission. We specialise in
interrogating jurisprudential analysis of responsibility and the corporate form. We are
presently involved in a large project analysing the intersection of corporate law, criminality
and gambling. Our recent research into the question of gambling controls at Australian
Casinos has followed the NSW Bergin Inquiry (Inquiry under Section 143 of the Casino
Control Act 1992) and the question of links between casinos and government that result in

what could be termed ‘state-corporate crime’.

Presently, we have two papers in pre-publication stage with international journals:
- Crown Resorts, corporate governance and criminality
- A case study of State-Corporate Crime: Crown Resorts

This submission summarises our findings.

This submission responds to the final term of reference of the Victorian Royal Commission

into the Casino Operator and Licence:

“K. Whether there are any other matters necessary to satisfactorily resolve the matters set
out in paragraphs A to J, above.”

In summary, the matters we address include:

- The failure of corporate governance at Crown which failed to notice and control
extensive money laundering;

- The failure to have systems in place to receive information about problems;

- The corporate focus on profit, to the apparent exclusion of other considerations;

- The failure of directors to act in the long term interests of the company;

- The failure to construct the board with members capable, interested, willing or
independent enough to ensure compliance with regulations;

- The fact that such failings have the potential to shield directors and the company
from criminal prosecution;
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- The question whether corporations law is adequate in describing directors’
responsibilities;

- The increasingly ‘light touch’ of regulations and regulators overseeing casinos; and

- The enabling, by government, of the questionable business practices at Crown,
through successive watering down of regulation and control and reductions in
enforcement.

DETAILED COMMENTS
Corporate governance ‘failures’

In the first study we detail a series of problems in corporate governance that the Bergin

Inquiry characterised as a series of failures — the failure to review and react to media
allegations, the failure to have systems in place to receive information about problems and
risks, the failure to challenge and ask questions, the failure to know and understand the

fundamentals of the business, and the failure to set the risk appetite.

One of the core principles of corporate governance is that directors act in the best interests
of the company. This raises key questions as to what those best interests might be and
whether corporate governance at Crown Resorts should be regarded as failures or in fact as
successes within the terms of the corporate form. The maximisation of profit is the

functional and legal purpose of a corporation.?

At Crown Resorts, the end result of corporate governance ‘failures’ was increased profit, in

the relative short term.

The Bergin Inquiry found that the ‘organisation fixated on doing whatever it could to rake in
millions of high-roller dollars, sometimes at the risk to its own staff, while leaving the door
open to criminal syndicates’.? The business model of Crown was explicitly dependent on
Chinese high rollers and there was a reluctance to shut this model down despite recognition

of increased risks because this would undermine the profitability of Crown Resorts.

1 Janine S Hiller, ‘The Benefit Corporation and Corporate Social Responsibility’ (2013) 118(2) Journal of Business
Ethics 287.

2 https://www.abc.net.au/news/2020-10-25/inquiry-evidence-that-brought-crown-resorts-to-its-
knees/12806694
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